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pertinent subjects of insur- 
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tures reflecting the changing 
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In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
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The Issue of Suicide— 
Presumption and Burden of Proof 


by R. W. SHACKLEFORD 


HE purpose of this arti- 

cle is to discuss certain 
of the more important prin- 
ciples which vitally affect 
the outcome of an action 
wherein recovery is sought 
under the double indemnity 
clause of a life policy and 
the issue involved is whether 
the insured’s death resulted 
from accidental means or 
was suicidal. I shall pri- 
marily predicate my discus- 
sion upon the more recent 
cases and endeavor to set 
forth the status and trend 
of the law in this contro- 
versial field. It is to be 
understood that the scope 
of my subject and the limits 
of available space are such 
as to preclude any attempt at an exhaustive 
treatment. 
In order that my views may be properly 
evaluated, it is only fair to state that I 
doubtless commence this task with a pro- 
insurance-company-bias, inasmuch as my 
experience has been gained solely on the 
defense side. 


Does the Presumption Against Suicide 
Constitute Evidence or Possess 
Probative Force? 


Many of the decisions in this field of the 
law have either turned entirely upon, or 
been definitely affected by the answer given 
to the above stated question. 

The vexatious nature of the problem has 
thus been aptly described: 

‘Perhaps no topic of the law has perplexed the 
courts more than the scope and effect of legal 
presumptions. The complexities and subtleties 
of the subject, enhanced, no doubt, by the 
variant theories regarding them and the con- 
fusion of thought manifested in the discussion 
of the questions incident to them, have given 
rise to a condition that has been characterized 
as a ‘welter of loose language and discordant 
decisions’’’. (Tyrrell v. Prudential Ins. Co., 
192 A. 184 (Vt.), 115 A, L. R. 392.) 


In the writer’s opinion, much of the con- 
fusion and likewise many of the erroneous 
opinions whereby evidentiary weight has 
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been judicially instilled into 
the presumption are attrib- 
utable to the early decision 
by the United States Su- 
preme Court in the case of 
Travelers Insurance Co. v. 
McConkey, 127 VU. S. 661, 
32 L. Ed. 308. In this case, 
recovery was sought upon 
an accident policy which 
contained a proviso that no 
claim should be made when 
death had been caused by 
suicide. The complaint al- 
leged that the insured had 
been accidentally shot by a 
person unknown by reason 
of which he died. The an- 
swer denied that death was 
occasioned by accidental 
means and alleged it was 
caused by suicide. The proof established 
that the insured died as a result of a 
pistol shot through his heart. The trial 
judge charged the jury that the burden of 
proof was on the plaintiff to establish by a 
preponderance of the evidence that the in- 
sured’s death was effected by accidental 
means within the coverage of the policy, 
but placed upon the company the duty of 
overcoming the presumption against suicide 
and of satisfying the jury by a preponder- 
ance of the evidence that the injuries which 
caused insured’s death were intended on his 
part. 

The Supreme Court in affirming judgment 
for the plaintiff held that the trial court did 
not err in saying to the jury that upon the 
issue as to suicide the law was for the 
plaintiff unless that presumption was over- 
come by competent evidence. This decision 
was widely accepted by the Federal Courts 
and also by many State Courts as consti- 
tuting direct authority for the proposition 
that the presumption against suicide was 
evidence, and became the leading case in 
support of that doctrine. 

Although prior to the reconsideration of 
the above case by the Supreme Court in 
New York Life Ins. Co. v. Gamer, 302 U. S. 
670 [2 CCH Life Cases 523] 58 S. Ct. 500, 
82 L. Ed. 517, the above view had been 
definitely rejected by a decided majority 
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of the courts, nevertheless the opinion in 
the Gamer case has had a very pronounced 
effect in clarifying this problem. The court, 
after reviewing and distinguishing the 
McConkey case, made the flat statement: 
“The presumption is not evidence and may 
not be given weight as evidence”. 


The ranks of the minority school of thought 
have recently been further depleted as a 
result of a re-appraisal of the theory of 
presumptions. Thus the Supreme Court of 
Vermont, in the case of Tyrrell v. Pru- 
dential Insurance Co., 192 A. 184, 115 A. L. R. 
392, in considering the presumption of death 
which arises at the expiration of seven 
years, said. with reference to presumptions 
generally: 


“Upon a careful reconsideration of the whole 
subject, and with a keen appreciation of the 
widespread effect it will have upon our juris- 
prudence, but with a firm conviction that a 
false doctrine has dominated the subject and 
persisted in our law too long already, we have 
now reached the following conclusion: 


“* * * A presumption, of itself alone, contrib- 
utes no evidence and has no probative quality. 
It takes the place of evidence, temporarily, at 
least, but if and when enough rebutting evi- 
dence is admitted to make a question for the 
jury on the fact involved, the presumption dis- 
appears and goes for naught. In such a case, 
the presumption does not have to be overcome 
by evidence; once it is confronted by evidence 
of the character referred to, it immediately 
quits the arena’’. 


In the recent case of Ryan v. Metropolitan 
Life Insurance Co., [3 CCH Life Cases 50] 
289 N. W. 557, the Supreme Court of Minne- 
sota said: 


“The theory of presumptions and their function, 
as here considered and adopted, runs counter 
to much that has been said in earlier decisions. 
We attempt no explicit expurgation. By way of 
illustration, it may be said that we probably 
would not now sustain the instruction of pre- 
sumption against suicide which we did sustain 
in Garbush v. New York Life Ins. Co., 172 Minn. 
98, 214 N. W. 795. * * * 


“The case has forced upon us a choice between 


two theories. Perhaps we should have made it 
long ago’’. 


The Supreme Court of South Carolina has 
also now definitely aligned itself with the 
conventional view. I quote from McMillan 
v. General American Life Ins. Co., 9 S. E. 
(2d) 562, [4 CCH Life Cases 56, 483] as 
follows: 

“It cannot be held that these cases cited by 
plaintiff are authority for the proposition that 
the assumption against suicide has the force 
and effect of evidence, and is sufficient alone to 
take a case to the jury. If there be such hold- 
ing in any of these cases, or other decisions 
of this Court, they are overruled’’. 


The Supreme Court of West Virginia 
would appear to have recently taken like 
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action. Lambert v. Metropolitan Life Ins. 
Co., [6 CCH Life Cases 437] 17 S. E. (2d) 
628 Beckley Nat. Exch. Bank v. Provident 
Life & Acc. Ins. Co., [1 CCH Life Cases 
896] 2 S. E. (2d) 256. 


By reason of the long and able support 
given to this rule by Professor Thayer and 
Dean Wigmore, it is now frequently re- 
ferred to as the Thayer-Wigmore doctrine 
and is supported by substantially every 
text and treatise to be found on the subject 
as well as by an overwhelming majority 
of the courts. “When we get to treating the 
presumption of innocence, or any other 
presumption, as being evidence in its true 
sense, then we have wandered into the re- 
gion of shadows and phantoms”. Thayer’s 
Treatise on Evidence, App. B.; Wigmore 
on Evidence (3rd Ed.), page 288, § 2491; 
Jones Commentaries on Evidence, Vol. 1, 
page 59; 20 A. J. 170, § 166; Annotations in 
95 A. L. R. 881, 103 A. L. R. 185, 114 A. L. 
R. 1226; 115 A. L. R. 404. 


However, notwithstanding this fact, there 
still exists substantial support for the con- 
trary view, although a study of said deci- 
sions will, in the main, disclose that such 
courts content themselves with merely an- 
nouncing the bald rule without endeavoring 
to justify same either in law or logic, and 
indeed, it is submitted that such view is 
wholly devoid of merit other than to accom- 
plish recovery against the insurer. Courts 
of the following states, at least inferentially, 
give support to this view: Alabama, Arkan- 
sas, Ohio, Iowa, Kansas, Louisiana, Tennes- 
see, Wisconsin, Oregon, California, Montana, 
however, the holding of the latter three is 
predicated upon or affected by statutes. 


That such is the practical result of the ap- 
plication of the minority doctrine appears 
from the following statement found in a 
recent Iowa decision, Brown v. Metropolitan 
Life Ins. Co. 7 N. W. (2d) 21, [8 CCH Life 
Cases 44]) wherein many prior cases, of 
like tenor, are cited: 

“This presumption is available as affirmative 
evidence in a suit upon an accident or life 
policy. It has been said that from it may be 
drawn the inference that the wound was caused 
by accidental means, as the only alternative’. 
(Italics supplied.) 


In closing this phase of my discussion, I 
wish to quote the astute and profound obser- 
vation of Justice Traynor, of the Supreme 
Court of California, made in a dissenting 
opinion in the recent case of Speck v. Sarver, 
128 P. (2d) 16: 

“* * * The rule that rebuttable presumptions 
may be weighed as evidence is so arbitrary, and 
its consequences so mischievous that it becomes 
imperative to set forth to what lengths it has 
departed from the function and purposes of 


such presumptions. 
se 
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** * * * Confusion is rife, however, because pre- 
sumptions have not been clearly divested of 
their artificial character. They appear now as 
themselves and again in the guise of evidence. 
The court has sometimes seen through the 
disguise when the injustices it would have 
concealed revealed themselves immediately and 
boldly. As often as not, however, the court has 
failed to perceive the injustice through the dis- 
guise. It is time to have done with the con- 
fusion and inconsistency engendered by its 
vacillation between the acceptance and the re- 
pudiation of presumptions as evidence. 


“It is pure ritualism that a precedent should 
gather as much respect from a long life of in- 
consistency as it would from a long life of 
certainty, and earn the right to survive merely 
because it has survived so long. One looks to 
precedent for certainty, the substance of its 
vitality. If instead it offers only confusion it 
loses its right to endure indefinitely. The con- 
fusion in the California cases as to the function 
of rebuttable presumptions can be eliminated 
only by repudiating the erroneous view that 
such presumptions may be weighed as evi- 
dence’’. 


Should the Jury be Instructed as to 
the Presumption? 


It would appear axiomatic that, assuming 
the correctness of the conventional doc- 
trine, there exists no possible basis for the 
giving of any instruction touching upon or 
mentioning the presumption against sui- 
cide, or its corollary, the presumption in 
favor of death resulting from accidental 
means. This deduction appears to the 
writer to be inescapable inasmuch as neces- 
sarily all potency of the merely procedural 
rule of law is dissipated before the case can 
be ready for a jury’s consideration by rea- 
son of the countervailing evidence adduced 
by the defendant. 


The reasoning employed by the Supreme 
Court of Minnesota, in the case of Ryan v. 
Metropolitan Life Ins. Co. [3 CCH Life 
Cases 50] 289 N. W. 557, on this question 
is, to my mind, not only irrefutable, but is 
in accord with common sense: 


“If a presumption is not evidence, why should 
it go to the jury for any purpose? A negative 
answer is compelled if the presumption be 
given its proper bearing and no more. 


“It follows that if the case is one for the jurors 
the presumption should not be submitted as 
something to which they may attach probative 
force. The weight of the evidence is for them, 
to be ascertained on the scales of their ex- 
perience and their judgment, rather than those 
of the judge. It would be an intrusion into 
their fleld to suggest that they substitute for 
any real evidence, or any reasonable inference 
therefrom, the assumed weight of something 
which is not evidence. A presumption not be- 
ing evidence, it should be no more subject for 
such an instruction than any other non-evi- 
dentiary factor. 
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“Being unable to find any legitimate purpose 
to be served by an instruction allowing the jury 
to give weight to a presumption as of law, in 
addition to the facts on which it is based, we 
hold such direction improper. The jury gets 
all the facts. Theirs is the exclusive function 
of reasonable inference therefrom. In addition 
they should not get, ready made from the court, 
a deduction to which they are. authorized to 
attach independent probative value. To allow 
that would be to assign evidentiary value to 
that which is not evidence’’. (Italics supplied.) 


It has been soundly observed that “to tell 
a jury to weigh a rule of law is to command 
them to do the impossible—to employ 
sophistry of the rankest kind”. Article in 
25 Cal. Law Review, page 544, by McBain. 
The following recent text statement is 
apposite: 

“To attempt to weigh a presumption in the 
balance as in itself substantive evidence breeds 
confusion, as no one can say what a particular 
presumption should weigh, or what it should 
weigh in contrast with another presumption, 
or against contravening evidence. The most 
that has ever been seriously contended for is 
that, where established by law, it should have 
at least ‘some’ weight; and that is so vague as 
to leave a jury more in doubt that ever, if 
passed on to them by way of instruction.’” 7 
Cyc. Fed. Proc. 283. 


It must be said that illogical as it undoubt- 
edly is, certain of the courts which are 
definitely aligned with the Thayer-Wigmore 
doctrine have nevertheless given at least 
tacit approval to instructions which bring 
the presumption against suicide to the at- 
tention of the jury and by indirection vio- 
late a principle which the courts have 
themselves categorically approved. Illus- 
trative of such cases are New York Life Ins. 
Co. v. Ross, 30 F. (2d) 80 (6th CCA) and 
Parker v. Aetna Life Ins. Co., 232 S. W. 
708 (Mo.) 


In those jurisdictions wherein evidentiary 
weight is arbitrarily given to the presump- 
tion, it is logically held that the jury should 
be instructed with reference thereto. In 
dealing with this question, the Oregon Su- 
preme Court in the case of Wyckoff v. 
Mutual Life Ins. Co., [9 CCH Life Cases 
786] said: 


“If it be assumed that there is a legal presump- 
tion against suicide and that it has probative 
value, the next logical inquiry is: 


What shall the court tell the jury about it? 
Have the substantive rights of the party who 
relies upon such presumption been violated by 
refusal of the court to inform the jury of its 
existence? Of course, if a presumption of law 
has no probative value and would not aid the 
jury in arriving at a verdict in accordance with 
the law and the evidence, there would be no 
sense in telling the jury about it. If. however, 
such presumption does, under our statute, have 
evidentiary value, the failure to instruct the 
jury as to its existence would clearly be re- 
versible error. * * * 
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“There is a great diversity of opinion among 
courts in other jurisdictions as to the form and 
purport of the instructions concerning presump- 
tions. * * * 


‘Relative to this phase of the case, see the ar- 
ticle ‘What Shall The Trial Judge Tell The 
Jury About Presumptions?’, 13 Wash. L. Rev. 
185, by Professor Charles T. McCormick, Pro- 
fessor of Law at Northwestern University 
School of Law. It reflects common sense and 
shows a clear understanding of the instructive 
problem. He says, ‘the practice of keeping 
silent about the relevant presumptions in a case 
where the issues are disputed and must be sub- 
mitted to the jury runs counter to the traditions 
of the trial courts in most states.’ As to the 
form and purport of the instructions on pre- 
sumptions, he concludes that ‘an instruction 
that the presumption stands until the jury are 
persuaded to the contrary, has the advantage 
that it seems to make sense, and so far as we 
may judge by the other forms thus far invented 
of instructions on presumptions by that name, 
I think we can say that it is almost the only 
one that does.’ "’ 


In an exhaustive dissenting opinion, Judge 
Brand ably pointed out the fallacy of the 
majority opinion and said: 

‘“‘When the court has accorded the procedural 
effect to the presumption, there is no more ne- 
cessity for instructing the jury as to the re- 
maining logical value of the basic facts and 
inferences than there is for instructing with 
respect to any other evidentiary matter. 

“This is fundamental, for if the basic facts 
proved which raise a presumption of law have 
no logical value tending to prove a fact pre- 
sumed, then the court cannot accord evidentiary 
weight to basic facts and cannot so instruct the 
jury, statutes to the contrary notwithstanding’”’. 


Any effort to explore the ramifications of 
the decisions on this point would not here 
be warranted. 


What Quantum of Proof is Required 
to Retire the Presumption? 


While the courts have answered this ques- 
tion in innumerable different ways, it may 
be safely stated that the now prevailing 
view is “that the presumption will serve the 
plaintiff only in the absence of some evi- 
dence”. Moore’s Federal Practice Supp. to 
Vol. 3, page 64, original text page 3070 and 
cases cited. 9 Wigmore on Evidence (3rd 
Ed.) §§ 2490, 2491. According to this ma- 
jority view, the amount of evidence essen- 
tial to dissipate the presumption is. minute, 
as is disclosed in the following statement of 
the West Virginia court: 

“According to such authorities a presumption 
is an artificial thing, a mere house of cards, 
which one moment stands with sufficient force 
to determine an issue, but at the next, by 
reason of the slightest rebutting evidence, top- 
ples utterly out of consideration of the trier 


of facts’’. McDaniel v. Met. Life Ins. Ce., 195 
S. E. 597. 
THE INSURANCE LAW JOURNAL 


The presumption has been frequently 
likened to “the bats of the law, which the 
light of evidence frightens and causes to fly 
away”. Brunswick v. Standard Acc. I. Co., 
213 S. W. 45 (Mo.); Mut. Life Ins. Co. v. 
Hatten, 17 F. (2d) 889 (8th CCA); Mocko- 
~ . Kansas City & R. Co., 94 S. W. 256 
(Mo.). 


In recent cases the rule has been stated that 
the presumption is removed when the facts 
bearing upon the question whether death 
was intentional or suicidal appear, Supreme 
Forest Woodmen Circle v. Newsome, [4 
CCH Life Cases 686] 11 S. E. (2d) 480 
(Ga.); when testimony is offered to re- 
but it, Conn. Mut. Life Ins. Co. v. 
Lanahan, 112 F. (2d) 375 (6th CCA) [3 
CCH Life Cases 1148 and 4 CCH Life 
Cases 258]; when the facts surrounding the 
death are developed, Lambert v. Met. Life 
Ins. Co., [6 CCH Life Cases 437] 17 S. E. 
(2d) 628 (W. Va.); upon prima facie show- 
ing of suicide, Tower v. Equitable Life Assur. 
Soc., 26 S. E. (2d) 512 (W. Va.), and upon 
the introduction of opposing or rebutting 
evidence, Bryan v. Aetna L. I. Co., (Tenn.) 
[6 CCH Life Cases 256] and 1 Jones Com- 
mentaries on Evidence (2d Ed.) §30; 9 
Wigmore (3rd Ed.) §§ 2490, 2491; Western 
etc. R. Co. v. Henderson, 279 U. S. 639, 73 
L. Ed. 884. 


In the Gamer case, the court said: 


“The evidence being sufficient to sustain a find- 
ing that the death was not due to accident, 
there was no foundation for the application of 
the presumption’’. 


Of the courts which attribute probative 
force to the presumption, some have gone 
the limit and, in practical effect, have made 
the presumption irrebutable by holding that 
it will prevail in the absence of evidence 
sufficient to establish suicide to a reasonable 
certainty. Typical is Tully v. Prudential Ins. 
Co., [3 CCH Life Cases 970 and 4 CCH 
Life Cases 303] 291 N. W. 804 (Wis.). 

Other of the courts supporting the minority 
view hold that the presumption continues 
to possess evidentiary weight until the evi- 
dence is sufficient in the judgment of the 


jury to overcome it. Mut. Life I. Co. v. 
Maddox, 128 S. 383 (Ala.). 


Burden of Proof and Sufficiency 
of the Evidence 


The failure of the courts to apply sound 
thinking and universally accepted legal 
principles in the determination of the situs 
and nature of the burden or proof, in the 
type litigation now under consideration, has 
consistently resulted in permitting recov- 
ery to be had where such result would not 
be allowed in other fields of the law. 
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One of the primary factors which occa- 
sioned this miscarriage of justice in the 
past, has now, to a large extent, been re- 
moved in that the vast majority of the 
courts have at long last theoretically recog- 
nized the inescapable principle that the only 
effect which the presumption has upon the 
burden of proof is to place upon the defend- 
ant the burden of going forward with the 
evidence and that the burden of proof in its 
true sense, i, e., of the ultimate risk of non- 
persuasions remains upon the plaintiff 
throughout the trial. 


Admittedly this is one step toward the 
sound administration of the law in this field 
and a second sound step has been taken in 
that the majority of the courts are now 
giving at least pen service to the principle 
that the presumption is not evidence and 
may not be given probative weight as such. 
But although these blinders to justice have, 
for the most part, been removed, the cold 
fact remains, as all trial attorneys in this 
field well know, that the chances for a 
plaintiff's verdict are not to be measured 
solely by the evidence and established prin- 
ciples of the law; and that theories of death 
by accidental means are approved which 
would not be seriously considered if it 
“were not a controversy between a bereaved 
widow and an insurance company”. Brother- 
hood etc. v. Page, 123 S. W. (2d) 536 (Ark.) 
{1 CCH Life Cases 247]. 


Why is this true? 


The first, and probably the most impor- 
tant reason, is the unwillingness or refusal 
of the courts to define and apply the burden 
of proof which rests upon one who seeks to 
effect recovery upon a policy which insures 
only against death resulting from accidental 
means, 


Unless all governing principles are to be 
cast aside “the burden is upon the plaintiff 
to show that the specific condition prece- 
dent on which the liability is contingent has 
taken place, i. e. accidental death. Since 
death by self-destruction is not an acci- 
dental but an intentional means, the evidence 
must by its purport negative such means 

a contrary view fails to recog- 
nize that only death by accident is insured 
against, and that death by self-destruction 
or suicide is not an exception to the con- 
tractual liability but simply fails to come 
within the liability created by the contract”. 
Headlee v. New York Life Ins. Co., [9 CCH 
Life Cases 533] 12 N. W. (2d) 313 (S. D.). 
See also: Smith v. Met. Life Ins. Co., [8 
CCH Life Cases 527] (Ill. App.). Groves- 
nor v. Fid. & Cas. Co., 168 N. W. 596 (Neb.); 
Travelers Ins. Co. v. Wilkes, 76 F. (2d) 701. 


While it is the writer’s opinion that the 
soundness of the above stated principle can- 
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not be questioned when tested in the light 
of general principles governing burden of 
proof, it is submitted that beyond any doubt 
the minimum burden with which the plain- 
tiff is shouldered is that of “showing cir- 
cumstances which, if not inconsistent with 
suicide, are at least consistent with the 
— of accident”. Lambert v. Met. Life 
on a, [6 CCH Life Cases 437] 17 S. E. 
(od) 628 (W. Va.); International Trav. Assn. 
v. Marshall, 114 S. W. (2d) 851 (Tex.); 
New York Life Ins. Co. v. Sparkman, [1 
CCH Life Cases 341] 101 F. (2d) 484 (5th 
CCA). 
One or the other of the above rules has 
long been actually applied in certain juris- 
dictions and particularly by the Federal 
Courts prior to the Tompkins case, the ef- 
fect of which decision upon the right to 
directed verdicts in Federal forums will 
later be discussed. 
The second occasion for the failure of jus- 
tice in this branch of the law is that many 
of the courts have, with their well recog- 
nized dexterity, thrown precedent out of 
the window insofar as the principle is con- 
cerned that “the burden of proof resting 
upon plaintiffs in civil actions cannot be 
met by conjecture”, DeReeder v. Travelers 
Ins. Co., 198 A. 45, (Pa.), and the further 
well settled principle (in all other fields) 
that where the evidence is in equipoise and 
is equally as consistent with a theory of 
non-liability as with that of liability recovery 
may not be had. 
It is to be said that there is a definite trend 
towards putting these principles into oper- 
ation, notwithstanding the defendant is an 
insurer and also towards holding that “the 
phrase ‘burden of proof’ means exactly what 
it says,” Watkins v. Prud. Ins. Co., 173 A. 
644 (Pa.); Waldron v. Metropolitan Life Ins. 
Co., [8 CCH Life Cases 649] 31 A. (2d) 
902 (Pa.), [8 CCH Life Cases 649]; New 
York Life Ins. Co. v. Dutton, [9 CCH Life 
Cases 723] (Ga.). 


A third cause for the miscarriage of justice 
is directly incident to the presumption and 
while somewhat nebulous and difficult to pin 
down, is operative in many of the cases. In 
brief it may be stated as the failure to ac- 
cept the proposition that it is for the trial 
judge to determine whether or not the proof 
adduced by the defendant is sufficient to 
abrogate the presumption and that if he is 
of the opinion that “some countervailing 
evidence” has been adduced, then the pre- 
sumption is out of the case and may not be 
thereafter considered in determining whether 
or not plaintiff’s evidence is sufficient to go 
to the jury. Thus it is frequently found that 
under the above situation the court simply 
refuses to admit that the case stands for 
determination on defendant’s motion, or in 
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the event same is denied, by the jury, solely 
upon the evidence as in all other cases, 
freed from any consideration of the pre- 
sumption. 

The necessary effect of the reasoning em- 
ployed by Mr. Justice Black, in his dissent- 
ing opinion in the Gamer case, and like 
reasoning by other courts, Lewis v. New 
York Life Ins. Co., [7 CCH Life Cases 49] 
124 P. (2d) 579 at ‘584: “We think that rea- 
son and the vast number of decisions in this 
jurisdiction, as well as other support 
what is said in the dissenting opinion in the 
Gamer case by Mr. Justice Black”, is that 
the presumption not only is given eviden- 
tiary effect but its probative force is held 
to be of such high degree that it, in and of 
itself, requires the submission of a case 
to a jury, irrespective of the nature of 
defendant’s proof. Mr, Justice Black said: 
““* * © The effect of the decision here is to give 
the trial judge the right to decide when suffi- 
cient evidence has been introduced to take from 
the jury the right to find accidental death from 
proof of death by violent and external means. 
This inevitably follows if the presumption, or 
the right of the jury to infer death by accident, 
‘disappears’ whenever the judge believes suffi- 
cient evidence of suicide has been introduced. 
“Stripped of discussions of legal formulas desig- 
nated as ‘presumptions’ and ‘burden of proof’, 
the net result of the rule of ‘disappearing pre- 
sumptions’ is that trial judges in Federal courts 
(irrespective of state rules) have the power to 
determine when sufficient ‘substantial evidence’ 
has been produced to justify taking from the 
jury the right to render a verdict on evidence 
which—had the judge not found it overcome by 
contradictory evidence—would have justified a 
verdict’. 


After stating that proof of death by ex- 
ternal and violent means establishes death 
by accident, he reasons that the improb- 
ability of suicide justifies a finding of death 
by accidental means, and then draws the 
conclusion that such circumstances consti- 
tute adequate proof of accidental death 
upon which a jury’s verdict can be sus- 
tained. He then says: 

‘“** * © mere contradictory evidence cannot over- 
come the original ‘adequate proof’ unless the 
authority having the constitutional power to 
weight the evidence and decide the facts be- 
lieves the contradictory evidence has overcome 
the original proof. The jury—not the judge— 
should decide when there has been ‘substantial’ 
evidence which overcomes the previous adequate 
proof’’. 


Apart from the other apparent fallacies in 
Mr, Justice Black’s reasoning, the stated 
conclusion is necessarily predicated upon 
the determination that the presumption is 
evidence. The self evident result of the 
above view is to entirely preclude the de- 
fendant from securing a directed verdict. 


THE 


INSURANCE LAW JOURNAL 


Is the Right to A Directed Verdict in 
Federal Courts Governed by State Laws? 


Inasmuch as the Federal Courts generally 
refuse to consider the presumption against 
suicide as evidence, Gamer case, and cases 
cited which disclose that the 4th, 5th, 7th, 
8th and 10th Circuit Courts of Appeal are 
committed to this principle and if Federal 
law were followed, then the other circuits 
would be bound by the announcements of 
the Gamer decision and also by Del Vecchio 
v. Bowers, 296 U. S. 280, 80 L. Ed. 229. 2nd 
and 9th Circuits are also committed to this 
rule. Pariso v. Towse, 45 F. (2d) 962 (2nd); 
Puget Sound etc. Co. v. Benson, 253 F. 
710 (9th), and as the Federal precedent on 
the right to a directed verdict is, in the writ- 
er’s opinion, generally more conducive toa 
fair administration of justice, it is of im- 
portance to determine whether the sufh- 
ciency of the evidence to support a verdict 
is a matter which is governed by state law 
under the Tompkins case. 

This problem is one on which both the 
courts and textwriters, Ency. of Fed. Proc., 
Vol. 7, page 573, and Statement of Anno- 
tator in 128 A. L. R. 405, supporting one 
view and Moore opposed (see discussion 
post), are in present disagreement, and it 
remains for the Supreme Court to finally 
put the question at rest. Lack of space does 
not here permit an extended discussion and 
I will merely set forth the contrary views 
and source of authority. 


The Third (Lennig v. New York Life Ins. 
Co., 122 F. (2d). 871, [6 CCH Life Cases 
337]; Sheinman & Sons, Inc. v. Scranton Life 
Ins. Co., [6 CCH Life Cases 841] 125 F. 
(2d) 442), Seventh (Rytex v. Ryan, 126 F. 
(2d) 952), Eighth (Clay County Cotton Co. 
v. Home Life Ins. Co., [4 CCH Life Cases 
535] 113 F. (2d) 856—however, as pointed 
out by Moore (Sup. Vol. 3, page 22), “The 
question in this case was partly as to what 
facts would constitute a cause of action, 
undoubtedly a substantive matter, and 
partly as to the requisite measure or proof. 
The distinction is important”.), and Ninth 
(New. York Life Ins. Co. v. Rogers, [7 CCH 
Life Cases 32] 126 F. (2d) 784) Circuit 
Courts of Appeal support the view that the 
question, here under consideration, is not 
merely a matter of procedure but is a ques- 
tion of substantive law. The courts of the 
Fourth (Gorham v. Mut. Ben, etc. Assn., 114 
F. (2d) 97, [4 CCH Life Cases 531], and 
McSweeny v. Prudential Ins. Co., [7 CCH 
Life Cases 465] 128 F. (2d) 660, and Crock- 
ett v. McElroy, 116 F. (2d) 646.) and Fifth 
Circuits (New York Life Ins. Co. v. Spark- 
man, [1 CCH Life Cases 341] 101 F. (2d) 
484—see also Oklahoma Nat. Gas Co. v. 
McKee, 121 F. (2d) 583 (10th), where the 
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question was left open, but the court said: 
“It may be conceded without deciding that 
whenever in the trial of a case the evidence 
is uncontradicted or of such conclusive 
character that should a verdict be returned 
for a party the court, in the exercise of 
sound judicial discretion would be obliged 
to set it aside, it is the right and the duty 
of the trial court to direct the jury to find 
accordingly”) take a contrary view; ‘the 
former court saying that the matter of di- 
rection of verdicts “goes to the very essence 
of the judicial function by the Federal 
Courts, and is in no sense a matter of local 
law”. 


While the reasoning employed by the First 
Circuit in Sampson v. Channell, 110 F. (2d) 
754, would appear to align said court with 
the first stated view, the question was not 
definitely adjudicated. The following state- 
ment is of interest: 

“There will be, inescapably, a twilight zone be- 
tween the two categories where a rational clas- 
sification could be made either way, and under 
Congress directly, or the Supreme Court under 
authority of the Act of June 19, 1934, 48 Stat. 
1064, 28 USCA §§ 723b, 723c, would have power 
to prescribe a so-called rule of procedure for 
the federal courts’. 


On this problem Professor Moore, in his 
treatise on Federal Practice, made the fol- 
lowing observation (Vol. 3, page 3071, 
§ 43.02): 


“Although there is nothing in Rule 43 concern- 
ing burden of proof or presumptions, it is felt 
that these are properly procedural matters. In 
the recent case of New York Life Ins, Co. v. 
Gamer, the court determined the burden of 
proof and presumption bearing on the issue of 
suicide by reference to general law on the sub- 
ject. The fact that this decision preceded the 
overruling of Swift v. Tyson by only two months 
is indication that burden of proof and presump- 
tion are matters within the field of procedure. 
This view is supported by the American Law 
Institute, the majority of state decisions, and 
commentators’’. 


In the recent Supplement to his work 
(Supp. to Vol. 3, page 21, § 3802), Professor 
Moore in dealing with the Stoner case said 
it may support the first view but he prop- 
erly comments that this case has not added 
clarity to the problem and should be re- 
garded as a novel application of the doc- 
trine of the “law of the case”. 


In a footnote, Professor Moore said: 


“The contrary view, and it is believed the more 
preferable, that the sufficiency of evidence to 
raise an issue for the jury or support the ver- 
dict goes to the essence of the judicial function 
and is not a matter in which state law or de- 
cisions are binding * * *’’. 


The above statement appears sound. (See, 
Barrett v. Virginia Ry. Co., 250 U. S. 473, 63 
L. Ed. 1092; Herron v. So. Pac. Co., 283 
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U. S. 91, 75 L. Ed. 857; Nudd v, Burrows, 91 
U. S. 426, 23 L. Ed. 286; Indianapolis ete. 
R. R. Co. v. Horst, 93 U. S. 291, 23 L. Ed. 
898; Mut. Acc. Assn. v. Barry, 131 U. S. 100, 
33 L. Ed. 60; U. S. v. Reading R. R. Co., 123 
U. S. 113, 31 L. Ed. 138 and In Re Debs, 
158 U. S. 564, 39 L. Ed. 1092, holding that 
the Federal Courts are not subject to state 
regulations, whether found in constitutional 
provisions or in statutes, denying the right 
to comment upon the evidence or to direct 
a verdict etc.; said cases and others therein 
cited are definitely to the effect that the 
Federal Courts have inherent judicial 
power as to such matter and it will be noted 
that none of said cases has predicated its 
conclusion upon Swift v. Tyson. The situa- 
tion is different as to the question of burden 
of proof inasmuch as the refusal to follow 
state law was based upon the doctrine of 
Swift v. Tyson.) 

But I seriously doubt that this view will 
ultimately prevail. (See Stoner v. New York 
Life Ins. Co., 311 U. S. 464, [4 CCH Life 
Cases 1001] 85 L. Ed. 284; Lyon v. Mutual 
etc. Assn., 305 U. S. 484, [1 CCH Life Cases 
70] 83 L. Ed. 303; Annotation in 128 A. L. 
R. 405). 


Conclusion 


The result of the all too frequent judicial 
double-talk with reference to the nature and 
effect of the presumption “has been in many 
cases of self-destruction that judge 
and jury alike have been unable to take a 
common sense view of the facts of life, and 
have seemed to be the only persons in the 
community who did not clearly understand 
what had taken place”. Jefferson Stan, Life 
Ins. Co. v. Clemmer, 79 F. (2d) 724 (4th 
CCA) 

However, there is ground for the assertion 
that the courts are finally evidencing a 
realization of the fact that “the presumption 
is not needed in order that justice may be 
done to the beneficiaries”, (Clemmer case, 
supra) and further there is an apparent 
trend towards letting the legal chips fall 
where they may under the axe of estab- 
lished tenets of the law, sound reasoning 
and common sense. 

In support of the above statement, I quote 
the following observation, recently made 
by Judge Fox of the Supreme Court of 
West Virginia (Lambert v. Met. Life I. Co., 
[6 CCH Life Cases 437] 17 S. E. (2d) 628): 


“And when we say that, on the evidence pre- 
sented, the plaintiff was not entitled to recover, 
we think we are in line with the modern trend 
of authority which, apparently, seeks to escape 
from the extremes to which courts had been led 
in cases of this character’’. 


THE ISSUE OF SUICIDE 





(585) 


vim 








Indeed a review of the more recent deci- 
sions provides substantial basis for the be- 
lief that the following sound and practical 
rule enunciated by the Fourth Circuit Court 
of Appeals (Gorham v. Mut. Ben. Health & 
Acc. Assn., 114 F. (2d) 97, [4 CCH Life 
Cases 531.]), will ultimately receive uni- 
versal approval: 


“The issue of suicide in action on accident 
policy should be tried like any other case and 
metaphysical reasoning about presumption and 
burden of proof should not be permitted to 





Gorham v. Mut. etc, Assn., 114 F. (2d) 97 (4th 
CCA), [4 CCH Life Cases 531] (gunshot) 

Conn. Gen, L. I. Co. v. Lanahan, 112 F. (2d) 
375 (6th), [3 CCH Life Cases 1148] (asphyxia- 
tion) 

Central States L. I. Co. v. McElwee, 133 S. W. 
(2d) 881 (Ark.), [2 CCH Life Cases 1173] (gun- 
shot) 

Brotherhood etc. v. Page, 123 S. W. (2d) 536 
(Ark.), [1 CCH Life Cases 246] (gunshot) 
Gray v. Met. L. I. Co., [4 CCH Life Cases 965] 
31 N. E. (2d) 85 (1ll.) (poison) 

Carroll v. Prud. Ins. Co., [4 CCH Life Cases 
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Seeane Ss Cas Cae 677] 15 A. (2d) 810 (N. J.) (poison) 7 
For recent cases wherein suicide has been McDaniel v, Met. L. I, Co., 195 S. E. 597 (W. Pe 
held established as a matter of law see: Va.) (gunshot) a 

: Supreme etc. Circle v. Newsome, [4 CCH Life 
Mitchell v. New Eng. Mut. L. I. Co., (6 CCH ° 
Life Cases 554] 123 F. (2d) 246 (4th CCA) Cases 686] 11 S. E. (2a) 480 (Ga.) (poison) t 
(gunshot) Lambert v. Met. Lije Ins. Co., [6 CCH Life h 
New York Life I. Co. v. Dutton, [9 CCH Life Cases 437] 17 S. E. (2d) 628 (W. Va.) (poison) It 
Cases 723] (Ga.) (gunshot) Tower v. Eq. Life Assur. Soc., [9 CCH Life | 
Waldron v. Met. Life I. Co., 31 A. (24) 902, [8 Cases 6] 26 S. E. (2d) 512 (W. Va.) (gunshot) — | Cc 
CCH Life Cases 649] (fall from bridge) Home Life Ins. Co. v, Moon, [3 CCH Life Cases 
New York Life I. Co. v. Hunter, 138 P. (24) 501 and 4 CCH Life Cases 628] 110 F. (2d) 184 m 
414 (Ariz.) [8 CCH Life Cases 901] (gunshot) (4th CCA) (drowning) P' 


Bryan v. Aetna L. I. Co., [6 CCH Life Cases It is to be observed that the conclusion 


256] (gunshot) reached in many of the above cases is predi- { i 

McMillan v. Gen, Am. L. I. Co., 9 S. E. (2d) cated upon an erroneous concept of the ' tk 

562, [4 CCH Life Cases 56] (S. C.) (gunshot) principles hereinbefore discussed. tk 
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The Judge Sees the Light H 

“We are constrained to reverse the usual procedure (finding facts, thereafter th 

applying law) because the law of the case—if the facts are the same on the a 
present record as when the case was in the appellate court—has been declared 

by the Court of Appeals. The law of the case must be accepted by us. And we V 


accept it, not grudgingly, but cheerfully; not in letter only, but in spirit also; ; Vv 
not as one who is driven against his will, but as one upon whom a great light has 


broken, so that the scales have fallen from his eyes.”—Otts, D. J., in Huffman v. cl 
Home Owners’ Loan Corporation, 11 CCH Negligence Cases 185. } a 
tr 
“Have you a Little Gadget in your home?” - 
“Modern life is intimately associated with a variety of household gadgets. Some- it 
what as a dog is generally allowed a ‘first bite,’ such a gadget may be allowed to th 
mis-perform at least once before its owner is held liable for the consequences.”— in 
Hincks, D. J., in Scottish Union and National Insurance Company v. Benowits et al., n 
11 CCH Negligence Cases 188. oO 
st 
V 
Fowl Mystery b 
“Creamed chicken was the meat course of the luncheon. It appears from the evi- : 
dence that although the meat course is termed creamed chicken, yet as a matter 
of fact, it was made from turkey, and that on occasions like this, it is usual and a 
customary to use turkey, when possible, in preparing what is ordinarily termed . 
creamed chicken.”—Huffman, J. in Goodwin, Admr. v. Country Club of Peoria, 10 z 
CCH Negligence Cases 750. 1 a 
b 
la 
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The Use of “Occurrence” for 
“Accident” As an Extension 


of Coverage 


by BARENT L. VISSCHER 


THE USE by many insurers of the 

word “occurrence” in place of the word 
“accident” in general and public liability 
policies poses immediately the question as 
to the effect upon coverage. Undoubtedly, 
the reaction of the average assured is that 
he is getting broader coverage for his money. 
In considering this question one is reminded 
of the speech which former Chief Judge 
Crane of the Court of Appeals of New York 
made about the work of the Court of Ap- 
peals, and his reference to the frequent 
necessity in that court of determining “legisla- 
tive intent”. Judge Crane said the average 
layman would tell the members of his court 
that the Legislature met in a building across 
the street from the Court of Appeals Court 
House, and that it would be very simple 
for the Judges to walk across the street and 
ask the members of the Legislature what 
they meant. Judge Crane said that his 
court was not allowed to do that simple act. 
He did not say that there was a possibility 
that the legislators themselves might be 
unable to answer the question. 


What Did the Underwriter Mean? 


We who have had experience in insurance 
claim work sympathize with the claim 
superintendent who goes to the underwriter 
and inquires of him what is meant by a 
troublesome phrase in the policy or, more 
often perhaps, what extension or restriction 
was intended by an endorsement. Again, 
it is a court which in the end will determine 
the extent or limit of coverage which the 
insurance company gave. More oftea than 
not, there will be found a difference of 
opinion in the highest courts of the different 
states. 

We believe in the integrity of the insurance 
business and the honesty of the intentions 
of the men who write the policies and offer 
them to the public and know that the under- 
writer conscientiously seeks to give to the 
assured a contract which is clear, unambig- 
uous and adapted to the known risks of the 
assured. He has no intention of selling or 
offering a “gold brick”, though there have 
been occasions when the courts have so 
labeled certain liability policies. It un- 
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‘“‘OCCURRENCE FOR 





HE PUBLIC demand for broader 

coverage, together with the comple- 
mentary destre of insurer to better serve 
the insured has resulted in recent 
years in the elimination of restrictions, 
and the broadening of provisions in 
many types of policies, all directed 
toward the general purpose of provid- 
ing a more complete insurance service. 
One of the most interesting of these 
innovations is the substitution, in lia- 
bility policies, of the word “occurrence” 
for the troublesome “accident.” While 
this change will no doubt make obsolete 
much curious and esoteric learning con- 
cerned with the definition of “accident,” 
it ts certainly debatable whether or not 
that verbal bone of contention has not 
ceased to nourish. Mr. Visscher here 
does some spade-work on a problem 
that will assume increasing importance 
as the trend toward broader coverage 
continues.—T he Editor. 

eee 


doubtedly would be'a wonderful thing for 
the insurance business if all policies were 
written in such clear and unmistakable 
language that there could be no possibility 
of misunderstanding. Unfortunately, on the 
other hand, a large percentage of the public 
at large is convinced that all insurance con- 
tracts are too complicated for them to read, 
and in spite of large-print warnings on poli- 
cies to “read your policy”, the vast majority 
of assureds take what is given them, pay 
the premium and hope for the best if some- 
thing happens. 


“Accident” =“Occurrence’? 


A number of men in the insurance field will 
take the position that there is substantially 
no difference in the words “accident” and 
“occurrence”. In that position they are not 
without support. 


In Corpus Juris, Vol. 46, “occurrence” is 
defined as 


“the act of occurring; an accident or accidental 
event; that which happens without being de- 
signed or expected.’’ 
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The Century Dictionary is given as author- 
ity for this definition. 


In Southern Surety Co. v. Heyburn, (1930) 
234 Ky. 739, 29 S. W. 2nd 6, an action in- 
volving an, automobile liability policy, the 
Court held that as used in the provision 
with respect to notice in such a policy 
covering bodily injuries, the phrase “any 
occurrence which might result in a claim” 
against the insured for damages was 
synonymous with “an accident or kindred 
act—an unforeseen occurrence resulting in 
bodily injury to a person other than the one 
indemnified”, 


Accident as Sudden, Unforeseen 
Occurrence 


Other authorities, however, indicate a dif- 
ference. Webster’s International Dictionary 
defines “accident” as follows: 

*‘An event that takes place without one’s fore- 
sight or expectation; an undefined, sudden and 
unexpected event.’’ 


Webster further says: 
“Accident, Casualty, agree in designating an 
unforeseen occurrence usually of an untoward 
or disastrous character."’ 


The same authority defines “occurrence” 
s ” 
as an “appearance or happening. 


Bouvier’s Law Dictionary defines “acci- 
dent” as: 

“An event which, under the circumstances, is 
unusual and unexpected by the person to whom 
it happens. 

“The happening of an event without the con- 
currence of the will of the person by whose 
agency it was caused; or the happening of an 
event without any human agency.” 


The Oxford Dictionary defines “accident”: 
“Event without apparent cause, unexpected, 
unforeseen course of events; unintentional act, 
chance, fortune; mishap; irregularity in struc- 
ture; a property not essential to our conception 
of a substance (so of material qualities of bread 
and wine after transsubstantiation); a mere 
accessory.”’ 


The same dictionary defines “occurrence” 
as “happening, incident, event.” 

In Macmillian’s Modern Dictionary the two 
words are defined as follows: 


accident—‘‘that which happens unforeseen (esp. 
of a bad kind); mishap; unexpected event; un- 
essential quality of something.” 


occurrence—"‘that which happens; event.”’ 


Corpus Juris Secundum, Vol. 1, defines 
“accident”: 

“A fortuitous. circumstance, event or happen- 
ing, an event happening without any human 
agency or, if happening wholly or partly 
through human agency, an event which under 
the circumstances is unusual and unexpected 
by the person to whom it happens;”’ 
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Terms Not Synonymous 


A holding that “accident” and “occurrence” 
are synonymous seems quite impossible 
when so many authorities define “accident” 
as an “unforeseen occurrence”. 


A review of decisions where the word “acci- 
dent” is defined in the interpretation of per- 
sonal accident, automobile and other liability 
policies shows that the weight of authority 
is that an accident is something untoward, 
unforeseen or unexpected. 


When insurance companies use the bare 
word “occurrence” do they intend to cover 
foreseeable events which occur without thé 
intervention of a sudden unexpected hap- 
pening or will they try to fix some bounda- 
ries by definition of the word itself? 
Liability 

The entire question, however, as it applies 
in this discussion revolves around the sub- 
ject of liability. It may be that some time 
in the future, as in master and servant 
cases, and as has been proposed in various 
legislatures of the country in the case of 
automobile accidents, insurance will be re- 
quired to provide compensation benefits to 
persons sustaining injuries upon premises 
or away from the premises by reason of the 
conduct of manufacture or business. At the 
present time, however, and, we venture to 
say, for a long time to come, public and 
general liability policies are policies of an 
indemnity character. When the words “ac- 
cident” and “occurrence” are compared in 
that light, the difference or distinction does 
not carry the same importance. The as- 
sured is usually no more liable in negligence 
for an occurrence than he is for an accident. 
It may well be that the underwriters would 
like to say to their assureds, apart from 
the question of “accident” or “occurrence”, 
—“If you are liable, the company is liable.” 
However well meaning that intention, it 
would be difficult to translate into a con- 
tract. It is probably true that the under- 
writers are not yet ready to accept the risks 
of an unknown character which are incident 
to a business and resulting from the busi- 
ness being carried on as it is intended to be. 
This position may be explained and jus- 
tified by saying that underwriters are unable 
to rate the unknown hazard. 


Coverage Will Be Extended 


It is the writer’s conclusion that the sub- 
stitution of the word “occurrence” for “acci- 
dent” will inevitably result in an extension 
of coverage. Words in insurance contracts 
are interpreted in the light of common thought 
and common speech. (VanVechten v. Amer- 
ican Eagle Fire Ins. Co., 239 N. Y. 303, 146 
N. E. 432, 38 A. L. R. 1115.) Certainly such 


OCTOBER 





(588) 


$- 
n 
ts 
ht 
r- 


16 


Wem 


companies as have already held out to the 
public by advertisement an indication of an 
extension or broadening of coverage by the 
substitution of “occurrence” for “accident” 
will lead the public to expect they are 
getting something new, and the courts will 
undoubtedly hold that way in such cases. 


Assault as an Accident 


The use of “occurrence” instead of “acci- 
dent” would eliminate much of the old argu- 
ment when an assault occurs, even though 
that question does not so frequently arise 
today as previously because many com- 
panies cover the question by endorsement. 
There is probably more disagreement among 
various jurisdictions on the question of 
assault being an accident than any other 
single subject. Some courts seem to strain 
to find an accidental cause or an accidental 
result and other courts stand firm against 
it. There is also the split on intentional and 
unintentional assault. 


The Liberal View 


Wisconsin, New Jersey, New York and 
Mississippi take what may be termed (to 
the policy holder) a liberal view 

Fox Wisconsin Corp. v. Century Indemnity Co., 
219 Wis. 549, 263 N. W. 567. 

Archer Ballroom Co. of Nebraska v. Great Lakes 
Casualty Co. (Sup. Ct. of Wisconsin, Jan. 
1941) 236 Wis, 525, 295 N. W. 702 

Washington Theatre Co. v. Hartford Accident 
& Indemnity Co., 9 N. J. Mise. 1212, 157 Atl. 
111, 

Floralbell Amusement Corp. v. Standard Surety 
é& Casualty Co., (Feb, 1939) 266 App. Div. 
221,9 N. Y. S. (2) 524 

Georgia Casualty Co. v. Alden Malls, (1930) 156 
Miss. 853, 150 So. 555, 73 A. L. R. 408. 


The Strict View 
While Ohio, Illinois, Texas and Massachu- 
setts are lined up on the other side. 


Commonwealth Casualty Co. v, Headers, 118 
Ohio 429, 161 N. E. 278 


BE. J. Albrecht Co. v. Fidelity & Casualty Co. 
of N. Y., 289 Ill. App. 508, 7 N. E, (2) 626, 
(Appellate Court of Illinois, March 30, 1937) 

County Gas Co. v. General Accident Fire & Life 
Assurance Corp., (Texas Civil Appeals) 56 
S. W. (2) 1588 

Sontag v. Galer (1932), 279 Mass. 309, 181 N. E. 
182 


The use of the term “occurrence” would 
eliminate any question of coverage in assault 
cases. 


Covering “Acts of God” 


A happening attributed to “an act of God” 
would be covered under an “occurrence” 
policy but not under an “accident” (Ohio 
Hardware Mutual Ins. Co. v. Sparks, 57 Ga. 
App. 830, 196 S. E. 915 (April 1938)). 
Moreover, there would seem to be very lit- 
tle limitation upon the scope of coverage 
conditioned upon “occurrence” instead of 
“accident,” provided bodily injury or prop- 
erty damage ensues. 

Injuries arising from escape of noxious gases, 
discharge of injurious liquids, and failure 
to furnish heat, which in and of themselves 
might not be accidental, would clearly be 
covered by a contract covering an “occur- 
rence.” This is not necessarily so in a 
situation where damage or injuries are the 
result of exposure periodically or continu- 
ously over a period of time and not by one 
happening. Occurrence is just as singular in 
its meaning as accident. 


Conclusion 


The general conclusion is that while the 
change from “accident” to “occurrence” does 
extend coverage, it will not eliminate argu- 
ment on the subject. In fact, it will open a 
new field. The courts will be called upon 
to interpret the word “occurrence” as it is 
used in the policy. We believe that insurers 
would encounter difficulty if called upon to 
furnish to an assured a bill of particulars 
enumerating all the hazards embraced by 
“occurrence” not covered by “accident.” 
The writer would much prefer to give an 
opinion on the particular occurrence when 
it takes place. 


gg 


A PAT ON THE BACK 


the really hard trades, the soldier and the lawyer.”—Chesterton. 


- 


“No other profession is more closely connected with actual life than the law. It 
concerns the highest of all temporal interests of man—property, reputation, the 
peace of all families, the arbitrations and peace of nations, liberty, life even, and 
the very foundations of society."—Edmund Burke. 
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An Exploration of the Effects 
of the $.E.U.A. Decision 


by CHARLES F. J. HARRINGTON 


DISCUSSION of the decision in the 

United States of America v. South-East- 
ern Underwriters’ Association, et al., should be 
periodically revised as the mischief which 
flows from the decision manifests itself from 
time to time. A decision “overturning the 
precedents of seventy-five years governing 
a business of such volume and such wide 
ramifications, cannot fail to be the occasion 
for loosing a flood of litigation and of legis- 
lation, state and national, in order to estab- 
lish a new boundary between state and 
national power, raising questions which can- 
not be answered for years to come, during 
which a great business and the regulatory 
officers of every state must be harassed by 
all the doubts and difficulties inseparable 
from a realignment of the distribution of 
power in our Federal system.” The fore- 
going quotation from the dissenting opinion 
of Chief Justice Stone indicates the nature 
and extent of the problems which arise from 
this decision. 


State Rating Laws 


The Court first decides that insurance is 
commerce and hence, subject to regulation 
under the Commerce Clause of the Consti- 
tution. By this decision, the Court has in- 
vaded the last citadel not previously subject 
to Federal power. It subjects the business 
of insurance to a series of Federal Acts 
which will be in many instances in direct 
conflict with the provisions of State laws. 
It specifically decides that insurance is sub- 
ject to the Sherman Anti-Trust Act and to 
acts amendatory thereto as well as acts de- 
signed to enforce and imnlement the Sher- 
man Act, since all were enacted under the 
Commerce Clause of the Constitution. 
Therefore, the insurance business is subject 
to the provisions of the Glayton Act, Robin- 
son-Patman Act and the Federal Trade 
Commission Act. By the application of 
these Acts to the business of insurance, 
there is an immediate conflict with State 
rating laws which can only be reconciled by 
state or national legislation. State rating 
laws were enacted mainly to protect the 
solvency of insurance companies and to in- 
sure just, reasonable and adequate rates to 
the public. It would be a backward step 
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to repeal such laws. The alternative is a 
proper amendment of the Sherman and 
Clayton Acts, which will permit the con- 
tinuance of State rating laws; otherwise, 
litigation is invited. The opinion of Mr. 
Justice Black in this case is amazing when 
we consider this statement of his, “In all 
cases in which the Court has made the state- 
ment that ‘the business of insurance is not 
commerce,’ its attention was focused on the 
validity of state statutes—the extent to 
which the Commerce Clause automatically 
deprived states of the power to regulate the 
insurance business. Since Congress had at 
no time attempted to control the insurance 
business, invalidation of the state statutes 
would practically have been equivalent to 
granting insurance companies engaged in in- 
terstate activities a blanket license to oper- 
ate without legal restraint. As early as 1866 
the insurance trade, though still in its in- 
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fancy, was subject to widespread abuses. 
To meet the imperative need for correction 
of these abuses the various state legisla- 
tures, including that of Virginia, passed 
regulatory legislation. Paul v. Virginia up- 
held one of Virginia’s statutes. To uphold 
insurance laws of other states, including 
tax laws, Paul v. Virginia’s generalization 
and reasoning have been consistently ad- 
hered to.” Yet this very decision does strike 
down some State regulatory laws which 
may be necessary to the orderly and proper 
regulation of the insurance business. 


Jackson's Dissent 


On this point, Mr. Justice Jackson in his 
dissenting opinion says—‘‘We are not sus- 
taining an Act of Congress against attack 
on its constitutionality, we are making un- 
precedented use of the Act to strike down 
the Constitutional basis of state regulation. 
I think we not only are free, but are duty 
bound, to consider practical consequences 
of such a revision of constitutional theory. 
This Court only recently recognized that 
certain former decisions as to the dividing 
line between state and federal power were 
illogical and theoretically wrong, but at the 
same time it announced that it would adhere 
to them because both vovernments had ac- 
commodated the structure of their laws to 
the error. Davis v. Department of Labor, 
317 U. S. 249, 255. It seemed a common- 
sense course to follow then and I think simi- 
lar considerations should restrain us from 
following a contrary and destructive course 
now.” 


Where is the Boundary? 


If Mr. Justice Black and his associates could 
have seen their way clear to accept Mr. 
Justice Jackson’s view, insurance supervis- 
ory officials and insurance executives would 
have been spared much grief and the public 
would have been saved the increased cost of 
insurance which flows from costly litiga- 
tion. Evidence that the majority members 
participating in this decision have cast doubt 
upon the nature and extent of State power 
is indicated by the following statement— 
“But past decisions of this Court emphasize 
that legal formulae devised to uphold State 
power cannot uncritically be accepted as 
trustworthy guides to determine Congres- 
sional power under the Commerce Clause.” 
In support of this statement, the Court 
quotes with approval the case of Wickard v. 
Filburn, 317 U. S. 111, 121 and 122. An ex- 
amination of this case will indicate the 
lengths to which the Court has gone to sup- 
port the Federal Government in regulating 
purely local and intra-state activities. To 
further emphasize the doubt which has been 
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cast upon State regulation, let us consider 
the following statement from the majority 
— in this case—“The precise boundary 
etween national and state power over com- 
merce has never yet been, and doubtless 
never can be, delineated by a single ab- 
stract definition.” Further adding to the 
problems of State regulatory officials in de- 
termining which State laws will uphold their 
regulatory acts is the following quotation— 
“It is settled that, for Constitutional pur- 
poses, certain activities of a business may 
be intrastate and therefore subject to state 
control, while other activities of the same 
business may be interstate and therefore 
subject to federal regulation. And there is 
a wide range of business and other activities 
which, though subject to federal regulation, 
are so intimately related to local welfare 
that, in the absence of Congressional action, 
they may be regulated or taxed by the 
states. In marking out these activities the 
primary test applied by the Court is not 
the mechanical one of whether the particular 
activity affected by the state regulation is 
part of interstate commerce, but rather 
whether, in each case, the competing de- 
mands of the state and national interests 
involved can be accommodated.” 


Premium Taxes 


The one ray of sunshine emanating from 
the immediate foregoing quotation is the 
citation by the Court in the case of McGold- 
rick v. Berwind-White Company (309 U. S. 
33). This is a tax case upholding a sales 
tax levied by the State of New York on 
coal delivered in New York City and trans- 
ported to New York in interstate commerce. 
The similarity between the sales tax and the 
premium tax, (essentially a sales tax col- 
lected at the source), and the reasoning of 
the Court in that case is strongly persuasive 
evidence that the four Justices, concurring 
in the majoritv opinion, would be likely to 
uphold State premium taxes provided they 
are not discriminatory in nature. This 
statement is made with some caution be- 
cause of the fact that the McGoldrick case 
was decided five to three. Among the dis- 
senters who remain on the present Court 
was Mr. Justice Roberts whose views, with 
respect to the philosophy in the recent in- 
surance cases, has not been disclosed be- 
cause of his failure to participate in either 
this case or the Polish National Alliance v. 
The National Labor Relations Board, decided 
June 5, 1944. There still may be doubt 
about premium taxes which impose a higher 
tax on foreign companies than that im- 
posed on domestic companies. It is more 
than likely that the Court will uphold rea- 
sonable State tax laws, particularly if it can 
accommodate “the competing demands of 
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the state and national interests involved.” 
Failure to uphold such laws would certainly 
create a serious problem when we consideg 
that combined premium taxes collected by 
all States are in excess of one hundred mil- 
lion dollars. 


Case-by-case Regulation 


This decision subjects State regulation and 
the business of insurance to a long line of 
judicial decisions interpreting the Commerce 
Clause of the Federal Constitution. It im- 
pairs in some respects well-established regu- 
lation by the States and the conduct of the 
insurance business itself. It subjects the 
regulation of the business to a case by case 
determination of vital problems for orderly 
regulation and management which can 
scarcely be regarded as a progressive step. 
As a matter of fact, Mr. Justice Black, who 
delivered the opinion of the Court in this 
case, had a different view in 1940. Ina 
dissenting opinion in the case of McCarroll 
v. Dixie Greyhound Lines, Inc., 309 U. S. 176, 
in which he was joined by Justices Frank- 
furter, and Douglas, he had this to say— 
“Judicial control of national commerce 
—unlike legislative rerulations—must from 
inherent limitations of the judicial process 
treat the subject by the hit-and-miss method 
of deciding single local controversies upon 
evidence and information limited by the 
narrow rules of litigation. Spasmodic and 
unrelated instances of litigation cannot af- 
ford an adequate basis for the creation of 
integrated national rules which alone can 
afford that full protection for interstate 
commerce intended by the Constitution.” 
It is interesting to note the similarity of 
the foregoing opinion to the following state- 
ment of Chief Justice Stone in this case— 
“Congress having taken no action, the pres- 
ent decision substitutes, for the varied and 
detailed state regulation developed over a 
period of years, the limited aim and indefi- 
nite command of the Sherman Act for the 
suppression of restraints on competition in 
the marketing of goods and services in or 
affecting interstate commerce, to be applied 
by the Courts to the insurance business as 
best they may.” 


Ex Post Facto Law 


In his dissenting opinion, Mr. Justice Jack- 
son says “Judicial decision operates on the 
states and the industry retroactively. We 
cannot anticipate, and more than likely we 
. could not agree, what consequences upon 
tax liabilities, refunds, liabilities under state 
law to states or to individuals, and even 
criminal liabilities will follow this decision. 
Such practical considerations years ago de- 
terred the Court from changing its doctrine 
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as to insurance.” New York Life Insurance 
Company v. Deer Lodge County, 231-U. S. 495, 
502. This statement indicates a realization 
on the part of at least one Justice of the 
Court that the decision is in the nature of 
an ex post facto law. It is amazing that 
this fact did not have greater weight with 
the majority. Article I, Section IX, of the 
Federal Constitution provides that Congress 
may pass no ex post facto law. Under 
Section X, of Article I, of the Federal Con- 
stitution, it is provided that “No State shall 
* * * pass * * * (an) ex post facto 
law * * *”: hence, neither Congress nor 
any of the State Legislatures could pass an 
act which would make criminal an act done 
by someone before the statute was passed, 
which act, when done before the statute 
was passed, was not illegal.. The effect of 
the Court’s decision is to accomplish what 
the Federal Constitution particularly for- 
bids the Congress or the State Legislatures 
to do. How much better it would have 
been to have followed the suggestion of 
Mr. Justice Jackson to the effect that “Con- 
gress, on the other hand, if it thinks the 
time has come to take insurance regulation 
into the federal system, may formulate and 
announce the whole scope and effect of its 
action in advance, fix a future effective date, 
and avoid all the confusion, surprise, and 
injustice which will be caused by the action 
of the Court.” 


Minority of the Court 


With these changes in point of view of 
members of the Court, it can be readily seen 
how difficult it is to forecast with any de- 
gree of accuracy how we will find the Jus- 
tices aligned in future litigation with respect 
to this new principle of law. A further 
peculiarity which cautions against forecast- 
ing future decisions of the Court in insur- 
ance matters is the fact that for the first 
time in the history of the Court, a Consti- 
tutional question, overturning a previous 
decision, has been decided by less than a 
majority of the Court. 


Congress Should Act 


This case could be discussed at far greater 
length. I think, however, enough has been 
said to indicate that Congress should act 
to remove the doubts, dislocations and im- 
pediments to effective regulation of the in- 
surance business. If it is desirable, and I 
think it is, that the effective regulation of 
insurance should be left with the States, 
this can be done in one of two ways—(a) 
Through a reversal of the decision by the 
Court, or (b) By a constitutional amend- 
ment removing insurance from the scope 
and effect of the Commerce Clause. This 
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laws. Such a situation is certainly con- 


5, troduction in the next Congress of a proper trary to the public interest. The other 
on Constitutional amendment. If it is passed alternative and by far the less effective solu- 
he by a two-thirds vote of the Congress, it tion is the enactment by Congress of affirm- 
of would surely be ratified by two-thirds of the ative legislation under the commerce clause 
at State Legislatures next year. It is incon- of the Constitution by which it formulates 
th ceivable that any State Legislature would its own policy and establishes its own rule 
he fail to ratify a proper Constitutional amend-_ to the effect that the regulation and taxa- 
Ss ment, the effect of which would be to re- tion of the insurance business shall continue 
er store to the States the complete regulation in the several states. This latter alternative 
ne of the insurance business rather than to wit- may be a necessary interim step because 
ill ness a case by case erosion of State author- of the possibility that it will afford some 
to ity which would leave State regulatory relief while a permanent solution is being 
or officials and insurance executives in doubt decided upon by supervisory officials and 
* about the effectiveness or validity of State the insurance industry. 
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Clarence Darrow 

of “Before one of my first cases got under way, Judge Haskell threw it out on the 

n- ground that in my opening I had made remarks calculated to prejudice the 

ne | jury. I was too crushed to make the retort with which years later, in a similar 

yn situation, Clarence Darrow confounded a hectoring judge, ‘What do you think 

1d I’m here for? It’s my business as a lawyer to prejudice the jury’ ”. 

ts —City Lawyer—Arthur Garfield Hays. 

e, 

id Rufus Choate 

yn 


“When a case has gone against me I some times feel like the Baptist 
clergyman who was baptizing in winter a crowd of converts through a large 
hole in the ice. Brother Jones disappeared after immersion and did not reappear; 
he had probably drifted ten or fifteen feet from the hole and was vainly gasping 
of under ice as many inches thick. After pausing a few minutes the minister said, 
‘Brother Jones has evidently gone to kingdom come—bring on the next.’ Now 





. I am not unfeeling but after all has been done for a client that I can do—and I 

5- never spared myself in advocating his legal rights—the only thing left for me 

ct | is to dismiss the case from my mind and to say with the Baptist brother, ‘Bring 

er on the next.’” Rufus Choate—Claude M. Fuess (Minton, Balch & Co.) 
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st Sir Charles Russell 

sil “There was a consultation in his chambers. At this time he was hard pressed— 

in fact, overwhelmed with work. He had not read his brief and had no note. 

a He knew nothing about the business. The solicitor and the parties were in his 
room waiting for him. I ran across to Court just to tell him something of the 
case on the way back. ‘Well, my boy,’ said he, ‘what is it all about?’ I told 
him shortly: ‘An action against an insurance company on a life policy. We 
are for the company. The defence is that it was a bad life, and that some im- 

” portant facts were not disclosed.’ ‘What’s the point?’ ‘Well, the point against 

- us is that our doctor passed the life.’ By this time we had reached his door. 

ct He did not hesitate for a moment; he walked straight in without further question, 

- sat in his chair, took off his wig and, looking the master of the whole situation, 

1 said, ‘Well, gentlemen, isn’t this an awkward business about our doctor? Let 

f i me see his opinion.’ The solicitor rummaged among his papers; the clients were 

, anxious and nervous. Russell read the doctor’s opinion, cross-examined every- 

<4 one, and soon got a grip on the case. But no one could have guessed that he had 

) practically only heard of it about ten minutes before he entered the room.” 

i Lord Russell of Killowen (R. Barry O’Brien, Longmans, Green & Co.) 

e 

is 

R 1944 THE EFFECTS OF S.ZE.U.A. 





(593) 





Vim 


The Insurance Bar and 


the Federal Rules of Civil Procedure 


The bench and bar have now lived with the Federal Rules of Civil Procedure 
since September 16, 1938. This trial period of experience has brought forth 
much constructive discussion of changes desirable to the bar generally, and some 
in particular to the insurance practitioner. If these lessons of experience are 
properly made articulate through the Rules Committee, by criticism and sug- 
gestion concerning the presently proposed amendments, they should result in 
making the Rules a considerably more effective instrument. The Supreme Court 
Advisory Committee on the rules has announced that the time within which it 
will receive suggestions concerning amendments to the rules has been extended, 
to December 15th, and that suggestions should be mailed to the Committee at 
the Supreme Court of the United States Building, Washington 13, D. C. Addi- 
tional printed copies of the pending proposals are available at the Committee’s 
office in Washington. 


The respective committees of the insurance section of the American Bar Associa- 
tion, and of the International Association of Insurance Counsel, on Practice and 
Procedure, at their convention meetings at Chicago, September last, adopted 
identical reports on the proposed amendments to the rules, and suggested changes 


of vital importance to insurance counsel, especially with regard to Rules 14, 30, 
34, 49, 58, and 77. 


The JOURNAL has obtained permission from Mr, Wilbur E. Benoy, of Colum- 
bus, Ohio, the chairman of both committees, to publish the parts of his report 
as chairman of the Insurance Law Practice and Procedure Committee, Insurance 
Section, of the American Bar Association, commenting on these rules of most 
importance to the insurance lawyer. So that his comments will be readily fol- 
lowed, we publish, preceding his discussion of each rule, the rule itself, as edited 
by the Supreme Court Advisory Committee, showing new matter proposed by it, 
in italics, and matter by it proposed to be omitted, in brackets. 


Also adopted as part of the Committee’s report was a recommendation that the 
Advisory Committee’s reference of the proposed rules to the Supreme Court, 
be withheld “until sufficient opportunity has been given to consider, before adop- 
tion, the proposed amendments to certain of the rules hereafter referred to.” 
But unless, pursuant to this recommendation, the time for suggestions is extended, 
they must be made by December 15th. All insurance counsel are urged to write 
the Advisory Committee, either in support of the suggestions made in the report 
of the committees on Practice and Procedure, or with such other and different 
suggestions as they may have for improvement of the rules —The Editor. 


Rule 


Rule 14—Third-Party Practice 


“(a) WHEN DeErENDANT MAy BRING IN 
TuHirp Party. Before the service of his 
answer a defendant may move ex parte or, 
after the service of his answer, on notice to 
the plaintiff, for leave as a third-party plain- 
tiff to serve a summons and complaint upon 
a person not a party to the action who is 
or may be liable to him [or to the plaintiff] 
for all or part of the plaintiff’s claim against 
him. If the motion is granted and the sum- 
mons and complaint are served, the person 
so served, hereinafter called the third-party 
defendant, shall make his defenses to the 
third-party plaintiff's claim as provided in 
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12 and his counterclaims against the 
third-party plaintiff and cross-claims against 
[the plaintiff, the third party plaintiff, or any 
other party] other third-party defendants as 
provided in Rule 13. The third-party de- 
fendant may assert against the plaintift any 
defenses which the third-party plaintiff has 
to the plaintiff’s claim. [The third-party de- 
fendant is bound by the adjudication of the 
third-party plaintiff’s liability to the plain- 
tiff, as well as of his own to the plaintiff or 
to the third-party plaintiff.] The third-party 
defendant may also assert against the plaintiff 
any claim he has against him which arises out 
of the transaction or occurrence that ts the 
subject matter of the plaintiff’s claim against 
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the third-party plaintiff. The plaintiff may 
[amend his pleadings to] assert against the 
third-party defendant any claim [which the 
plaintiff might have asserted against the 
third party defendant had he been joined 
originally as a defendant.] he has against 
him which arises out of the transaction or 
occurrence that is the subject matter of the 
plaintiff's claim against the third-party plain- 
tiff and the third-party defendant thereupon 
shall assert his defenses as provided in Rule 
12 and his counterclaims and cross-claims as 
provided in Rule 13. A third-party defendant 
may proceed under this rule against any 
person not a party to the action who is or 
may be liable to him [or to the third party 
plaintiff] for all or part of the claim made 
in the action against the third-party de- 
fendant.” 


Comment on Rule 14 


The present rule has provoked much liti- 
gation and controversy with respect to 
venue and jurisdiction and some of the 
courts have resorted to the device of “an- 
cillary jurisdiction” to sustain jurisdiction, 
even though other portions of the rule 
specified to the contrary. The amendments 
now proposed simply eliminate the contro- 
versy as to whether the plaintiff may be 
required to replead as against the third- 
party defendant claims. 


The present rule and the rule proposed make 
it possible that, in certain instances, an in- 
surance company may be made a party to 
the tort action. It is provided that the 
third-party defendant, “who is or may be 
liable to” the existing defendant may be 
made a party to the action. Whether this 
means one primarily liable, secondarily lia- 
ble, contingently liable or .conditionally 
liable is not specified. It is productive of 
much litigation with reference to form 
rather than as to substance. 

We are suggesting that, in order to main- 
tain the status in those states where the 
right of contribution in tort exists and 
wherein a defendant is given, by local law, 
the right to vouch in other joint tort-feasors, 
and, in order to maintain rights existing in 
contract cases, an amendment giving the 
right to bring in parties jointly or concur- 
rently liable. It is our view that the pur- 
pose intended for the Rule would be com- 
pletely served by such an amendment in 
lieu of that now proposed, or the Rule now 
existing. 


Rule 30—Depositions Upon Oral 
Examination 


(b) OrpeRS FOR THE PROTECTION OF PARTIES 
AND DEPONENTS. After notice is served for 
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taking a deposition by oral examination, 
upon motion seasonably made by any party 
or by the person to be examined and upon 
notice and for good cause shown, the court 
in which the action is pending may make an 
order that the deposition shall not be taken, 
or that it may be taken only at some desig- 
nated time or place other than that stated in 
the notice, or that it may be taken only on 
written interrogatories, or that certain 
matters shall not be inquired into, or that 
the scope of the examination shall be limited 
to certain matters, or that designated restric- 
tions be imposed upon inquiry into papers and 
documents prepared or obtained by the adverse 
party in the preparation of the case for trial, 
or that the examination shall be held with no 
one present except the parties to the action 
and their officers or counsel, or that after 
being sealed the deposition shall be opened 
only by order of the court, or that secret 
processes, developments, or research need 
not be disclosed, or that the parties shall 
simultaneously file specified documents or 
information enclosed in sealed envelopes to 
be opened as directed by the court; or the 
court may make any other order which 
justice requires to protect the party or wit- 
ness from annoyance, expense, embarrass- 
ment, or oppression. 


Rule 34—Discovery and Production of 
Documents and Things for Inspection, 
Copying, or Photographing 


Upon motion of any party showing good 
cause therefor and upon notice to all other 
parties, the court in which an action is 
pending may (1) order any party to produce 
and permit the inspection and copying or 
photographing, by or on behalf of the mov- 
ing party, of any designated documents, 
papers, books, accounts, letters, photo- 
graphs, objects, or tangible things, not privi- 
leged, which constitute or contain evidence 
[material to any matter involved in the ac- 
tion] relating to any of the matters within the 
scope of the examination permitted by Rule 
26 (b) and which are in his possession, 
custody, or control, subject to any applicable 
protective orders mentioned in Rule 30 (b); or 
(2) order any party to permit entry upon 
designated land or other property in his 
possession or control for the purpose of in- 
specting, measuring, surveying, or photo- 
graphing the property or any designated 
[relevant] object or operation thereon 
within the scope of the examination permiited 
by Rule 26 (b). The order shall specify the 
time, place, and manner of making the in- 
spection and taking the copies and photo- 
graphs and may prescribe such terms and 
conditions as are just. 
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Comment on Rules 30 and 34 


In our report last year, the Committee 
called attention to the fact that some courts 
were construing existing Rule 34 so as to 
authorize the inspection and copying, by the 
moving party of confidential files procured 
by a party or his attorney in connection 
with the investigation and preparation for 
trial of the law suits of our clients. Other 
courts took a contrary view. We suggested 
to the Advisory Committee an amendment 
which would obviate such construction and 
put these doubts at rest. The Advisory 
Committee has inserted in Rule 30, and 
adopted by reference in Rule 34, a so called 
protective measure which gives to the Dis- 
trict Court the right of limiting the inspection 
of documents and the taking of depositions 
on oral examinations so that: 

“* * * certain matters shall not be inquired 
into, or that the scope of examinations shall 
be limited to certain matters, or that designated 
restrictions be imposed upon inquiry into pa- 
pers and documents prepared or obtained by 
the adverse party in the preparation of the case 
for trial * * *" 


This proposal does not offer the correction 
which the Committee sought. This pro- 
posal leaves it to the discretion, arbitrary or 
otherwise, of the District Court as to 
whether statements of witnesses and medical 
reports of examination of the parties, and 
other investigation procured, perhaps at 
great expense, and preparations for trial, be 
ordered disclosed to the opposing side. The 
proposed amendment found in Rule 30 is 
not harmful, but it, most decisively, does 
not cover the amendments sought by the 
Committee to Rule 34. 


We have proposed the form of amendments. 
They, in short, would provide that no in- 
spection would be permitted except where 
the evidence to be inspected would be 
legally admissible in evidence in the action 
for any purpose, other than solely as an 
admission or as an impeachment of the wit- 
ness; and we further proposed a definition 
of the term “privileged” as follows: 

“The term ‘privileged’, as used in this rule, 
shall be deemed to include the results of any 
investigation made by any party to an action 
or anyone on his behalf, for the purpose of 
ascertaining any acts material to said action 
or for the purpose of,preparation for trial 
thereof.”’ 

We feel quite definitely that this form of 
amendment should be written into Rule 34. 


Rule 49(b)—Special Verdicts and 
Interrogatories 


(b) GENERAL VeRpIct ACCOMPANIED By AN- 
SWER TO INTERROGATORIES. The court may 
submit to the jury, together with appropri- 
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ate forms for a general verdict, written in- 
terrogatories upon one or more issues of 
fact the decision of which is necessary toa 
verdict. The court shall give such explana- 
tion or: instruction as may be necessary to 
enable the jury both to make answers to the 
interrogatories and to render a general ver- 
dict, and the court shall direct the jury both 
to make written answers and to render a 
general verdict. When the general verdict 
and the answers are harmonious, the court 
shall direct the entry of the appropriate 
judgment upon the verdict and answers. 
When the answers are consistent with each 
other but one or more is inconsistent with 
the general verdict, the court may direct the 
entry of judgment in accordance with the 
answers, notwithstanding the general ver- 
dict or may return the jury for further con- 
sideration of its answers and verdict or may 
order a new trial. When the answers are 
inconsistent with each other and one or 
more is likewise inconsistent with the gen- 
eral verdict, the court shall not direct the 
entry of judgment but may return the jury 
for further consideration of its answers and 
verdict or may order a new trial. 


Comment on Rule 49 (b) 


This rule lodges in the District Court a dis- 
cretion as to when he will send to the jury, 
in connection with a general verdict, inter- 
rogatories with respect to controlling issues 
of facts, which facts determine the correct- 
ness of the verdict. It is our view that the 
rule should be mandatory in this respect. 
The denial of a request to submit proper 
interrogatories calling for the facts con- 
trolling the verdict is a denial of due process 
of law. , 


Rule 58—Entry of Judgment 

Unless the court otherwise directs, judg- 
ment upon the verdict of a jury shall be 
entered forthwith by the clerk; but the court 
shall direct the appropriate judgment to be 
entered upon a special verdict or upon a 
general verdict accompanied by answers to 
interrogatories returned by a jury pursuant 
to Rule 49. When the court directs [the 
entry of a judgment] that a party recover 
only money or costs or that [there be no 
recovery] all relief be denied, the clerk shall 
enter judgment forthwith upon receipt by 
him of the direction; but when the court 
directs entry of judgment for other relief, 
the judge shall promptly settle or approve 
the form of the judgment and direct that it 
be entered by the clerk. The notation of a 
judgment in the civil docket as provided by 
Rule 79(a) constitutes the entry of the 
judgment; and the judgment is not effective 
before such entry. The entry of the judg- 
ment shall not be delayed for the taxing of 
costs. 
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Rule 77—District Courts and Clerks 


(d) Notice or Orvers on JUDGMENTs. [Im- 
mediately upon] The time to appeal shall start 
from the entry of a judgment; and for this 
purpose all parties are charged with knowledge 
of the entry. Notification of the entry of an 
order or judgment shall be given immediately 
by the clerk [shall serve a notice of the entry] 
by mail in the manner provided for in Rule 5 
upon every party affected [thereby] by the 
order or judgment who is not in default for 
failure to appear, and he shall make a note 
in the docket of the mailing. Lack of noti- 
fication of the entry by the clerk shall not 
affect the time to appeal or relieve or authorize 
the court to relieve a party for failure to ap- 
peal within the time allowed by law. Such 
mailing is sufficient notice for all purpose 
for which notice of the entry of an order is 
required by these rules; but any party may 
in addition serve a notice of such entry in 
the manner provided in Rule 5 for the 
service of papers. 

ALTERNATIVE RULE 

Some members of the Advisory Committee pro- 
pose the following alternative as a part of and 
in accordance with the suggested changes in 


Rule 73 (a), embodied in an Alternative Rule 
thereunder. 


(d) Notice or OrpersS OF JUDGMENTS. Im- 
mediately upon the entry of an order or 
judgment the clerk shall serve a notice of 
the entry by mail in the manner provided 
for in Rule 5 upon every party affected 
thereby who is not in default for failure to 
appear, and shall make a note in the docket 
of the mailing. Such mailing [is sufficient 





notice for all purposes for which notice of 
the entry of an order is required by these 
rules] or failure to mail does not affect the 
time for appeal as provided in Rule 73 (a). 
[; but any] Any party may [in addition] 
serve a notice of [such] the entry in the 
manner provided in Rule 5 for the service 
of papers. 


Comment on Rules 58 and 77 


Rule 58 provides that, in a jury action, the 
judgment, with certain exceptions, shall be 
entered immediately upon the return of ver- 
dict. While motions for new trial.and mo- 
tions for judgment are provided for in other 
Rules, the time for appeal starts to run 
from the entry of the judgment. If a de- 
feated party desires to take an appeal and 
the motions are not disposed of within the 
time limited, it is nevertheless necessary for 
him to proceed with the appeal. We are 
most urgent, in our view, that the Rules 
should be entirely recast so that all motions 
must be disposed of before the judgment is 
entered and after the District Court has 
disposed of all issues in the case before the 
time for appeal begins to run. In this re- 
spect, the Rules put the cart before the 
horse and should be entirely reconstructed. 


Witsur E. BeEnoy, CHAIRMAN 
Insurance Law Practice and 
Procedure Committee, Insurance 
Section, American Bar Association. 


Insurance Law Practice and 
Procedure Committee, International 
Association of Insurance Counsel. 
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Automobile Liability of (New York Guard 


The State is liable for negligent use of motor vehicles by the New York Guard. 
An ambulance properly acquired by a New York Guard regiment for military use 
is the property of the State and may be used only under authority and upon 
official business. The liability of the State for wrongful injury to persons or 
property resulting from the use of such vehicle suggests the desirability of insur- 
ance coverage. While there is no general requirement for state vehicles to be 
insured, the expense of insurance could be allocated out of funds appropriated 
to the Guard under terms broad enough to encompass such expenditure. 


—Opinion of the New York Attorney General, 
August 29, 1944. 


Funeral Trusts are Insurance 


Where a corporation enters into agreements with living persons whereby the 
individuals agree to deposit moneys in irrevocable trusts, and the company, upon 
death of the individuals, agrees to furnish funerals in consideration of the proceeds 
of the trusts, the business constitutes insurance business requiring a certificate of 
authority from the Insurance Commissioner, 


—Opinion of the California Attorney General, 
August 14, 1944. 
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IS THE CUSTOMER'S, OR THE BAILEE’S 
COVERAGE PRIMARY? 


By Estes Doremus 


Attorney, member of the firm of Smith, Smith & 
Bloodworth, Atlanta, Georgia. 


Nothing in recent years has caused quite 
as much confusion and difference of opinion 
among underwriters and loss men as the 
conflict between the bailees’ customers pol- 
icy, laundry form, and the 10% off the 
premises provision in the household furni- 
ture form of the new fire insurance policy. 
I will attempt here to give you my conclu- 
sions and the reasons therefor which I am 
sure will not be unanimously subscribed 
to because of the great divergence of opinion 
everywhere, which certainly will make it 
necessary for the inland marine and fire 
departments of the companies to reach an 
agreement if unnecessary and expensive litiga- 
tion is to be escaped. 


The Bailees’ Customers Policy 


The bailees’ customers policy under discus- 
sion here insures the property of customers 
while at its plant or in its custody, loss if 
any, at the option of the company, to be 
adjusted with and paid to the laundry for 
the account of whom it may concern, or 
adjusted with and paid direct to the customer. 
With respect to other insurance, paragraph 
two of the contract provides: 


“It is expressly agreed that this insurance shall 
not cover to the extent of any other insurance 
whether prior or subsequent hereto in date 
and by whomsoever effected, directly or indi- 
rectly covering the same property, and this com- 
pany shall be liable for loss or damage only 
for the excess value beyond the amount of such 
other insurance." 


The contract further provides that it does 
not insure against loss if at the time there 
be any other insurance covering the risk 
assumed by the policy which would attach 
if the customers insurance had not been 
effected. 
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The Fire Policy 


The Extended Coverage endorsement, Dwel- 
ling and Contents Form #252, which made 
its appearance in August, does this primarily: 
Covers the insured property, all situated at 
a certain place, against loss by fire. 

Under item two the form furnishes what 
might be termed secondary coverage, which 
is the other half of the cause of the con- 
troversy. The language there used follows: 


“The insured may apply up to 10% of the 
amount specified for Item 2 to property de- 
scribed therein and insured thereby (except ani- 
mals and pets) belonging to the Insured or any 
member of the family of, and permanently re- 
siding with, the Insured, while elsewhere than 
on the described premises, but within the limits 
of that part of Continental North America in- 
cluded within the United States of America, 
Alaska, the Dominion of Canada and Newfound- 
land; however, it is warranted by the insured 
that such extension of this insurance shall in 
nowise inure directly or indirectly to the bene 
fit of any carrier or other bailee.”’ 


The Bailees’ Customers Policy is Primary 


It is clear from the provisions of the cor 
tracts that both claim to be excess insurance. 
As betwen the two it is my opinion that 
the bailees’ customers policy is primary 
insurance. 

And these are my reasons: The customers 
policy is taken out primarily for the benefit 
of the customer, premium for his protection 
is reflected in the laundry charge, his loss, 
if any, at the option of the company, may 
be adjusted with the laundry for his ac- 
count or paid direct to him. It is not a 
contract insuring against legal liability but 
One insuring against loss by fire and other 
hazards and is protection to the laundry 
against claims for fire loss that might be 
based on negligence though proof of such 
negligence probably would be most difficult 
to make. 

Under the off-the-premises coverage it 
will be noted that the insured “may” apply 
up to 10% of the household item coverage 
to such a loss by fire in a laundry, but he 
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warrants the extension of this insurance 
shall not inure directly or indirectly to the 
benefit of any carrier or other bailee. I 
think the proper view to take of this pro- 
vision is that it is optional insurance, that 
is, insurance that the owner of the property 
may avail himself of in the event that he 
does not carry a floater policy or that the 
laundry has not insured his property for 
his benefit. Another important point is that 
the fire policy paying under the off-the- 
premises coverage would be entitled to sub- 
rogation while the bailees’ customers form 
would not. Further the latter would give 
fuller coverage. 


Where Bailees’ Customers 
Policy Insufficient 


Extending this line of reasoning, it is my 
opinion that if in a large loss, the coverage 
under the customers’ policy was insufficinet 
fully to take care of all losses, then the 
insured could exercise his option to recover 
the balance under the off-the-premises pro- 
vision. 

I think that my views are sustained by the 
Georgia Court of Appeals in the case of: 
Hartford Steam Boiler Inspection & Insurance 
Company v. Cochran Oil Mill & Ginnery 
Company, 26 Ga. App. 288; 105 S. E., 856. 
In that case there was a controversy as to 
coverage between the Hartford and the 
Georgia Casualty. Under its contract the 
Hartford became liable to the insured on 
account of loss arising from any explosion 
of certain described boilers and pipes be- 
longing to the plant of the insured, the 
stated liability of $10,000 extending to com- 
pensation first for any property loss oc- 
casioned by such an explosion, and secondarily 
for injuries or death to any pérson brought 
about by such an explosion, with a limit 
of $5,000 for personal injuries to any one 
person. It contained a further provision 
that if the insured had in effect any other 
contract at the time of the explosion cover- 
ing damage resulting from injury or death 
of a person that the Hartford policy would 
be considered as excess insurance and not 
as contributing insurance. 

The Georgia Casualty Company policy covered 
against loss on account of liability growing 
out of injuries to any of its employees, this 
policy containing the same limits as to lia- 
bility as the Hartford policy. After this 
policy was issued an endorsement was placed 
on it attempting to make it excess insurance 
in the event that the assured carried steam 
boiler insurance and further providing that 
it would not be liable for any loss resulting 
from death or injury to any person or per- 
sons caused by explosion. 
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Employers Liability Policy Held Primary 


An employee of the oil mill was injured as 
a result of a boiler explosion. The Court 
in holding Georgia Casualty Company as 
primary insurer had this to say: 

“One employer’s liability insurance protects 
the employer against loss growing out of 
various sorts of injuries to his employees. 
The other is a boiler insurance contract, 
whereby the company agrees to become 
liable on account of any explosion of boilers, 
first and primarily for injury to property, 
and only secondarily on account of any 
personal injury thus caused. A comparison 
of the policies for the purpose of determin- 
ing which is specific and which is general 
cannot, therefore, be made by simply, as it 
were, laying one policy over upon the other, 
in order to see which overlaps or extends 
the furthest. Their form and purpose are 
too different for the application of any such 
simple process. The nature of the risks and 
duties assumed, as well as the subject matter 
of the insurance, is widely diverse. The 
only point of contact, the only contingency 
under which both policies become applicable, 
is where an employee is injured on account of 
a boiler or pipe explosion. For the purpose 
of comparison it would seem to be proper, 
therefore, to disregard the various elements 
and provisions of the two contracts, except 
as they bear upon or relate to the happen- 
ing of the one contingency under which each 
policy might be held primarily or secondarily 
liable. In this way only can we concentrate 
the inquiry as to which of the two policies 
is general and which specific, under the one 
contingency where the risk assumed as well 
as the subject matter of the insurance is 
common to both policies. 

“Upon an employee being injured by such 
an explosion the Hartford Company is liable 
first and primarily for the inevitably result- 
ing property loss; and should there then be 
a surplus of insurance left over, it is liable 
for injuries occasioned both to employees 
and to others not employees. Upon the 
happening of such a contingency the lia- 
bility of the Casualty Company, on the other 
hand, is limited solely to personal injuries 
to employees. Thus, in any case where both 
of the policies could possibly take effect, 
the liability of the Hartford Company for 
personal injuries is general, while that of 
the Casualty Company is limited and specific”. 
“While, as already stated, under the express 
clauses of limitation in each of the policies, 
the doctrine of contribution is not involved 
in the instant case, still it would seem, by 
analogy, that in determining which of the 
policies is general and which specific, and 
in this way giving effect to one or the 
other of these provisions, it would be at 
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least proper, if not indeed altogether nec- 
essary, to consider, in the light of the 
underlying principle of that doctrine, which 
construction would, under all possible con- 
tingencies, afford the greatest measure of 
protection to the assured, since the decision 
of the point involved lays down a general 
rule governing the construction of the con- 
tracts themselves. 


“The plaintiff having brought suit against 
the Hartford Company for compensation 
on account of an injury to an employee, and 
having attached to its petition a copy of its 
policy of employer’s liability insurance in 
another company, and it appearing that by 
the terms of each of the policies the risks 
here involved is sought to be made excess 
insurance only, but since such risk, so far 
as it is covered by the Hartford Company, 
is general, and as covered by the other 
contract is specific, it follows that the lia- 
bility of the defendant was secondary only, 
attaching only after exhaustion of the other 
or specific insurance”. 

It seems to me that the reasonin 
conclusion of the Court in this case 
controversy under discussion. 


and 
ts the 


The Brooklyn Yarn Case 


Recently there has been considerable furor 
caused by the opinion of the Court of 
Appeals of New York in the yet unreported 
case of Davis Yarn Company Inc. et al. v. 
Brooklyn Yarn Dye Company, Inc. et al. The 
advance opinion of this case appears in 5 
CCH Fire & Casuatty CAsEs 258. 
The primary controversy there was be- 
tween the company carrying the bailees’ 
customers liability and companies having 
specific floater policies insuring customers’ 
goods and merchandise in various locations 
while being processed. 
All of the policies there involved contained 
excess insurance clauses and the Court held 
that where all of the policies were of the 
same class, that is, in that case floater poli- 
cies, then all: would contribute. 
The New York Court there defined the 
nature of floater policies, pointing out that 
they were created or came into being to 
cover property which could not well be 
covered under specific insurance because of 
change in quality or location. The Court 
in this connection, went on to say: 
“Floater policies were defined as supplement 
to specific insurance—-to cover values not cov- 
ered by them. Specific insurance and floater 


insurance were thus defined as mutually ex- 
clusive."’ 


It is apparent that the 10% off-the-premises 
provision of the household furniture form 
does not fall within this definition. 
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This being true the rule in the Brooklyn 
Yarn Dye Company case would not be ap- 
plicable as between the two contracts here 
under discussion. 


Briarcliff v. Kelley 


It will be recalled that recently in Briar- 
cliff, Inc. v. Kelley et al., 5 CCH Fire anp 
Casua.ty CAsEs 294 (see p. 621, this issue), 
hundreds of losses in Briarcliff Laundry fire, 
June a year ago, were paid under the 10% 
off-the-premises coverage. Subrogation was 
taken in all of those cases, which await the 
final decision by a jury as to whether or not 
Briarcliff, Inc. can be held on an alleged 
contract to insure customers’ goods. 


The attorneys for Briarcliff, Inc. obviously 
concluded that bailees’ customer insurance 
would be primary because claims for goods 
that had been stored with Briarcliff, Inc. 
rior to the incorporation of Briarcliff 
saundry, Inc. were paid. Briarcliff, Inc., 
however, did not accept the responsibility 
of Briarcliff Laundry, Inc., and this is the 
question that is to be finally decided. 


S. E. U. A. AND STATE REGULATION 
OF UNEARNED PREMIUM RESERVES 


A case of the greatest interest to the insur- 
ance business is State Farm Mutual Auto- 
mobile Insurance Company, appellant v. Morvin 
Duel, Commissioner of Insurance of the State 
of Wisconsin, Docket #115 in the Supreme 
Court of the United States. State Farm has 
just filed a motion for leave to file a sup- 
plemental brief, setting up the S. E. U. A. 
decision’s holding that insurance is inter- 
state commerce, as a new ground of con- 
stitutional objection to the action of tke 
State of Wisconsin refusing a renewal of 
license to State Farm to do all forms of 
automobile insurance business in Wisconsin. 
On October 9th the Court noted “probable 
jurisdiction”. 


Unearned Premium Reserve Statute 


The statute involved is Section 201.18, Wis- 
consin Statutes, 1939, which provides: 


“Reserves, basis for. (1) The unearned pre- 
mium or reinsurance reserve for every insurance 
company when no other statutory provision is 
made therefor, shall be computed by the com- 
missioner by setting up fifty per cent of the 
premiums received on all risks that have one 
year or less to run, and pro rata of all premiums 
on risks that have more than one year to run. 
In the case of perpetual risks or policies, the 
whole amount of premium paid shall be set up 
as a reserve. Every such company shall show 
its reserve, computed upon this basis, as a lia- 
bility in the annual statement required by sec- 
tion 201.50."" 


* 
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Construed to Include Membership Fees 


The Wisconsin Commissioner construed this 
section to. require the posting of a reserve 
by the company of 50% of all premiums 
received by the company in other states, in- 
cluding 50% of all “membership fees” re- 
ceived in states where the company operates 
on the basis of the membership fee plan. 
The company contended that they should 
not be required to post any part of the mem- 
bership fees as a reserve; that they were not 
premiums and were not returnable; and that 
in Wisconsin the company did not operate 
on the membership fee plan, but operated 
on the level premium plan. The Commis- 
sioner, and the Wisconsin Supreme Court 
decided that 50% of the membership fees 
must be held in reserve, so the case now 
goes to the United States Supreme Court. 
Originally the grounds of the present appeal 
were that the state court decisions consti- 
tuted a violation of the due process of law, 
full faith and credit, and impairment of the 
obligation of contract, clauses of the federal 
constitution. The supplemental brief which 
the appellant seeks to file, raises for the first 
time the objection that the business of the 
appellant is interstate commerce and as such 
is unduly burdened by the action of the 
Wisconsin Commissioner. 


Says the Appellant's Brief: 


“Appellant is the largest writer of automobile 
insurance in the world. As of December 31, 
1942, it had total admitted assets of 
$29 632,845.46. Its total liabilities as of that 
date, including a voluntary and unassigned 
contingent reserve of $4,000,000.00, were 
$20,637 863.07. As of that date, its net free 
surplus available for any contingency was 
$8,994,982.39. Its income from policyholders 
for 1942 on business transacted in forty 
states amounted to $25,645,992.51, of which 
$1,630,206.39 represented membership fees 
collected in states which recognized them 
as such and not as premiums. The balance 
represents premiums as the term is legally 
understood in those states where the busi- 
ness is transacted. All of this business is 
written in the following manner: Appellant 
receives is applications for policies by mail 
at its home office in Illinois, or at its branch 
office at Berkeley, California, executes its 
policies there, mailing them direct or to the 
agent for delivery to the policyholders. It 
renews all policies by billing the policy- 
holder direct by mail at semi-annual inter- 
vals from its home office, and the policyholder 
remits by mail direct to the home office, or 
to its branch office. It issues no new policies 
thereafter so long as the policyholder owns 
the same car, but merely issues a renewal 
receipt as the premium for the succeeding 
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semi-annual period or term of the policy is 
paid. Obviously this business in forty states 
and between those states factually is an im- 
portant element of interstate .commerce—a 
great national activity, insuring the public 
liability for personal injury and property 
damage and losses for fire, theft and collision 
of thousands of policyholders scattered over 
the states while their automobiles are oper- 
ated by themselves, members of their fam- 
ilies, or persons by permission of the assured 
for business or pleasure anywhere in the 
States or Canada. Many accidents occur 
while the policyholder is in a state other 
than that of his domicile. 


“We appreciate, of course, that ‘the primary 
test applied by this Court is not the me- 
chanical one * * * but rather whether in each 
case, the competing demands of the state 
and national interests involved can be accom- 
modated’ (Black, J., in U. S. v. S. E. U. A., 
88 L. Ed. 1082 at p. 1091) or ‘whether the 
matter is an appropriate one for:local regula- 
tion and whether the regulation does not 
unduly burden interstate commerce.’ (Stone, 
C. J., 1d. p. 1110). 

“Applying this test, the Wisconsin decision 
requires appellant to post as a reserve to 
satisfy its liability for unearned premiums, 
in addition to that which all agree to be 
premiums, one-half of the sum. it collects 
as a membership fee, regardless of where 
collected and notwithstanding that the states 
in which such membership fee is collected 
do not consider such membership fee as a 
part of the premium and notwithstanding 
the complete absence of any liability on the 
part of appellant by law or contract in such 
state to return any part of such membership 
fees so collected, to any policyholder. In 1942, 
appellant collected the sum of $1,630,206.39 as 
membership fees. A reserve on this amount 
under the Wisconsin decision, would have 
to be ear-marked or posted as a reserve for 
a non-existent liability and would be with- 
drawn absolutely from commerce. It could 
not be taken down for use in developing the 
commerce of the company, for paying un- 
usual losses anywhere in the States, or other 
commercial exigencies. There it rests, im- 
mobile, a Mortmain, ever alert, however, to 
satisfy a liability that exists nowhere. 
“This illustrates the jurisdictional question 
involved. We appreciate fully the admoni- 
tion of this Court in the S. E. U. A. case that 
‘the precise boundary between national and 
state power over commerce has never yet 
been and doubtless never can be delineated 
by a single abstract definition.’ (Black, J. 
id. p. 1092). We, therefore, submit that the 
determination of whether the competing de- 
mands of the state and national interests 
involved can be accommodated, whether the 
matter is an appropriate one for local regula- 
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tion and whether the regulation does not 
unduly burden interstate commerce requires 
‘a consideration of all the relevant facts and 
circumstances * * * which can only be made 
upon a case to case basis’. (Stone, C. J. 
td. p. 1110)”. 

Counsel for the appellant are R. M. Rieser, of 
Madison, Wisconsin, Herbert H. Naujoks, 
of Chicago, Illinois, and Barnabas F. Sears, 
of Aurora, Illinois. 


“AMERICAN LIFE” MEETS AT CHICAGD 


The American Life Convention met in Chi- 
cago October 3 to 5, both inclusive, at the 
Edgewater Beach Hotel in Chicago, with 
James A. McLain, the able president of 
A. L. C., presiding. 

Mr. Robert L. Hogg, the new manager and 
general counsel was introduced by Mr. Mc- 
Lain, and spoke briefly on how the Life 
insurance business can best protect itself 
from the danger of increasing government 
encroachment in the field of insurance. 

An unusually fine Round Table on the 
S. E. U. A. decision was monitored by 
Berkeley Cox, chairman of the legal section, 
and it reported on two topics: what federal 
statutes apply to the business of insurance 
as a result of the decision; and, the effect of 


the S. E. U. A. case on state taxation of in- 
surance companies. On the latter ques- 
tion, Mr. George E. Walton offered the 
startling conclusion, (perhaps over sanguine) 
that the decision did not make any change 
in the legal status in the regulatory, and the 
tax laws of the states; and that any state 
laws which were valid before the decision 
are still valid. Mr, Dechert, summing up, 
differed with Mr. Galphin’s contrary opinion 
in his article in the August issue of the 
JOURNAL. 


The masterly report of Chairman Leroy A. 
Lincoln, of the Committee on Cooperation 
with Insurance Commissioners, set out in 
play-by-play, day-by-day, diary style, the 
efforts of the various branches of the insur- 
ance business to agree with themselves and 
with the commissioners on a program of 
action required by the S. E. U. A. case. 


Other good things remembered were the 
address of Newell R. Johnson, President of 
N. A. I. C., Major Daniel J. Reidy’s paper 
on “Life Insurance in Action”; the report 
of Acting Chairman M. Albert Linton of the 
Social Security Committee, and many others, 
Laurence F. Lee, president of Occidental 
Life Insurance Company of Raleigh, N. C. 
was elected president of A. L. C. for the 
coming year. 


We extend our best wishes to A. L. C. and 
its new president! 


Fraternals Must Issue Written Policies 


May a fraternal benefit society, which 
maintains a system of life insurance 
with written benefit certificates, main- 
tain side by side with this life insurance 
system, a plan of disability benefits for 
which it charges a monthly fee to 
members, without issuance of written 
policies or certificates evidencing the 
contracts for benefits? In the opinion 
of the California Attorney General, it 
may not, but must issue policies or cer- 
tificates. Although there is no express 
provision on this subject in the Insur- 
ance Code, the legislative intent that 
policies or certificates be issued is im- 
plicit in such statutory requirements 
governing fraternal benefit societies as 
those which forbid issue of policies 
until a required procedure has been 
followed and a certain minimum pre- 
mium-paying membership obtained; 
those which require filing of policy 
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forms with the Insurance Commis- 
sioner; those which require that every 
policy contain certain provisions; and 
those which provide for valuation for 
financial statement purposes of all such 
policies, whether disability insurance or 
life insurance. These statutory provi- 
sions are similar in substance to those 
of a number of states, having been en- 
acted by those states some years ago as 
part of a movement to secure uniformity 
of state requirements in respect to 
fraternal benefit societies of this nature. 
The Supreme Court of one of these 
states has construed such similar pro- 
visions of her own statutes as requiring 
issue of policies or certificates by the 
society. (Grand United Order of Eagles, 
E. B. S. T., etc., v. Workmen, 218 Ala. 
37, 117 So. 659.) Opinion of the Cali- 
fornia Attorney General, September 6, 


1944. | 
sale al 


OCTOBER 





(602) 











PRI\ 
STA 
16M 


p. 18 
Hub 
Mem! 
In 1 
vidir 
doct 
‘disc 
atten 
whic 
that : 
Now 
any 
that 
on t 
by t 
Dur 
Mis: 
cons 
invo 
has | 
The 
limit 
the | 
the | 
not 
criti 
towz 
as p 
bene 
ute < 
| the i 


and 
of tk 


Rule 
cedu 
the | 
is in 
to si 
tion 
este: 
of tk 
Co., 
U.S 


| 194 







ine) 
nge 
the 
tate 
sion 
up, 
nion 
the 


y A. 
tion 
t in 
the 
sur- 
and 
1 of 


the 
it of 


aper 
port 
the 
1ers, 
ntal 
+ 
the 
and 

a4 

| 

| 


me t.. 


YIM 


PRIVILEGED COMMUNICATIONS 
STATUTE—SWORD AND SHIELD 


16 Mississippi Law Journal, March 1944, 
p. 181-190 


Hubert S. Lipscomb 
Member of the Mississippi Bar 


In 1828, New York enacted a statute pro- 
viding that, unless the patient consents, the 
doctor may not 


“disclose any information which he acquired in 
attending a patient in a professional capacity and 
which was necessary to enable him to act in 
that capacity."’ 


Now in all but 17 states, a doctor, like 
any other witness, is required to disclose all 
that he knows that is germane to the issue 
on trial. Mississippi’s statute was enacted 
by the legislature in 1906. 


During the early history of this statute, the 
Mississippi Supreme Court went the limit in 
construing it liberally in favor of the person 
invoking it. In recent years the pendulum 
has been swinging back. 


The court cannot be justly criticized for the 
limit to which it went in its liberality toward 
the patient. After all, the responsibility for 
the statute rested with the legislature, and 
not the court. Neither can the court be 
criticized for the trend of recent decisions 
toward ameliorating the rigor of the statute 
as previously construed. The court had the 
benefit of the practical operation of the stat- 
ute as construed, and undoubtedly observed 
the instances in which justice was frustrated 
and freak results followed some applications 
of the statute as previously construed. 


Rule 35 of the Federal Rules of Civil Pro- 
cedure provides that in an action in which 
the mental or physical condition of a party 
is in controversy the court may order him 
to submit to a physical or mental examina- 
tion on motion and notice. For those inter- 
ested in pursuing the question further, one 
of the leading cases is Sibbach v. Wilson and 
Co., 312 U. S. 1 (1940), rehearing den., 312 
U. S. 713 (1940). 
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The Model Code of Evidence recently pub- 
lished by the American Law Institute was 
originally drawn without any such privilege 
as afforded by the Mississippi statute. At 
the last minute, however, attorneys from 
states having statutes similar to the one 
under discussion forced the draftsmen of the 
Code to insert three sections establishing 
the privilege. 

Fortunately, however, numerous limitations 
and safeguards are incorporated in these 
sections, which will prevent a repetition of 
many of the miscarriages of justice and freak 
results that flowed from such statutes as 
construed by the courts in the various states 
where they are in force. Section 35 of the 
“Proposed Mississippi Civil Procedure Act 
of 1944” was prepared by the Study Com- 
mittee of the Mississippi State Bar. It reads 
as follows: 


“Section 1536, Chapter 28, of the Mississippi 
Code of 1930 is hereby amended to read as fol- 
lows: 


‘* *All communications made to a physician or 
surgeon by a patient under his charge or by one 
seeking professional advice are hereby declared 
to be privileged, and such physician or surgeon 
shall not be required to disclose the same in any 
legal proceeding, except at the instance of the 
patient, or, after his death, at the instance of 
his personal representatives, or any one of the 
heirs at law; 


‘**Provided, however, that consent shall be 
deemed to have been given to any physician or 
surgeon in every civil suit, action, or prosecu- 
tion which has been brought by any person for 
damages on account of personal injuries or death 
and in all cases in which a party to a suit, 
action, or proceeding shall offer himself or any 
physician or surgeon or any other person as a 
witness to testify to the physical or mental con- 
dition of such party; 


‘* ‘And provided further, that after the decease 
of such patient, in a contest upon the question 
of admitting the will of such patient to probate, 
any one of the heirs at law of such patient 
whether proponents or contestants of his will, 
shall be deemed to be personal representatives 
of such deceased patient for the purpose of 
waiving the privilege hereinbefore created.’ ’’ 


Section 35 of the “Proposed Mississippi 
Civil Procedure Act of 1944” is a step in 
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the right direction. It is evident that there 
is great need for reform in this particular 
field. That, however, such proposed change 
is all that can be desired is subject to some 
doubt. Frequently, the mental or physical 
condition of a person is put in issue by one 
other than himself and in suits other than 
those for damages on account of personal 
injury or death. ; 


Suppose that A applied for a policy of life 
insurance containing total and permanent 
disability benefits. He makes claim for such 
benefits and it is denied. He brings suit and 
puts his physician on the stand to prove his 
disability. 


Under Section 35 he thereby waives the 
privilege and the defendant may offer such 
other physicians as are available. Suppose 
the insurer denied liability on the ground 
that A’s application for the policy contained 
misrepresentations regarding A’s health. 
The insurer may bring an action in equity 
for rescission and cancellation of the dis- 
ability benefit provisions. 


The insurer has the burden of making out 
its case in chief or else, when it rests, the 
insured is entitled to a decree dismissing 
the bill. The insurer cannot offer the in- 
sured’s physicians over the insured’s objec- 
tion, because, at that stage of the case, he 
has not offered “himself or any physician or 
surgeon or any other person as a witness to 
testify” as to his physical condition. 


Suppose A dies within two years after the 
issuahce of the policy which contains a 
clause that it shall become incontestable 
within two years from its date of issue. The 
insurer claims that the policy was void ab 
initio because of the misrepresentations in 
the application therefor. 


Two courses are open to the insurer: It may 
await action on the policy by the benefi- 
ciary and, if such is brought within the two 
years, it may defend on the grounds men- 
tioned. Such procedure is dangerous, be- 
cause the beneficiary may wait the two years 
out, and the insurer would then have no 
defense. 


To protect its interests, the insurer should 
bring an action in equity against the bene- 
ficiary for cancellation of the policy. As in 
the other illustration used, the insurer has 
the burden of proof and must make out its 
case in chief. Section 35 is of no avail and 
unless the insurer can prove its case by 
testimony other than that of the insured’s 
physicians, it must fall. 

Illustrations demonstrating the deficiencies 
of Section 35 could be multiplied but those 
mentioned should suffice to show that the 
section does not go far enough. 
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Section 35 will relieve the patient of some 
of his burdens, but at the same time it will 
strip him of the privilege in the vast majority 
of cases. The legislature should reform the 
section altogether. 


JOINDER BY A THIRD PARTY OF 
INSURER AND INSURED IN AN 

ACTION UNDER AN INDEMNITY 
OF LIABILITY INSURANCE 








32 California Law Review, June, 1944, 
p. 202-204 


George J. Cook 


University of California 


The recent case of Grier v. Ferrant, 19 CCH 
Automobile Cases 1012, 144 P. (2d) 631, 
raises the question of whether the fact that 
the defendant was insured may not be brought 
out by direct joinder of the liability indem- 
nity insurer with the negligent tort-feasor. 
Heretofore, such joinder was generally 
thought barred by Section 11580, California 
Insurance Code, which provides that a policy 
insuring against loss shall not be issued un- 
less it provides that whenever a judgment is 
secured against the insured, then the judg- 
ment creditor may bring an action on the 
policy against the insurer. Van Der Hoof v. 
Chambon, 8 P. (2d) 925, so held, but on an 
insufficient analysis of the issues involved, 
for Section 11580 does not in terms seem to 
prohibit joinder. Moreover, the court in 
refusing to allow the joinder did not give 
sufficient consideration to the question of 
whether the liberal English rules governing 
joinder of parties adopted by California in 
1927 are not broad enough to allow such 
joinder, notwithstanding Section 11580 which 
was enacted in 1919. 

Rule 18b of the Federal Rules of Procedure 
provides that whenever a claim is one which 
is cognizable only after another claim has 
been prosecuted to a conclusion, the two 
may be joined in the same complaint. This 
would seem to allow joinder of insured and 
insurer, but the Federal courts in deciding 
the cases have applied the doctrine of Erie 
v. Tompkins that the Federal court shall 
apply the law of the state from which the 
actions arose, and hold that such joinder is 
a matter of substantive law and not mere 
procedure. 


In the early case of Milliron v. Ditman, 181 
P. 771, where the policy provided that it 
will inure to and be for the benefit of anyone 
who shall sustain damage by reason of neg- 
ligence or misconduct, the California Su- 
preme Court allowed a joinder in the same 
complaint of insurer and insured. At the 
time of the Milliron case, however, the legis- 
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lature had not yet passed the predecessor 
of Section 11580. Subsequently, however, 
the California courts continued to allow 
joinder. 


The most recent case is Grier v. Ferrant, 
supra, the first case where the court ade- 
quately discussed the issues involved. The 
court thought that (1) the language of the 
policy created a right in the plaintiff to join 
the parties; (2) the joinder of parties section 
(i.e., section 379a of the Code of Civil Pro- 
cedure) was broad enough to allow the 
joinder; and (3) that section 11580 was 
superseded by the ordinance because the 
regulation of streets was a “municipal af- 
fair.” Of these three grounds of decision, 
the second only appears sound. This con- 
clusion is further supported by the recent 
case of Kraft v. Smith, 10 CCH Negligence 
Cases 790, 137 P. (2d) 886. 


It would seem that courts of jurisdictions 
having liberal rules of joinder should allow 
a joinder of insurer and insured even in the 
case of the ordinary liability indemnity 
policy. The argument that such joinder 
would reveal that the defendant was insured 
seems immaterial, for as evidenced by the 
statutes discussed above, liability insurance 
has come to be almost universally carried, 
and attempts to keep such facts from the 
jury prove to be not only futile, but wasted 
effort. 


INDEMNIFICATION AGAINST TORT 
LIABILITY—THE “HOLD HARMLESS” 
CLAUSE-ITS INTERPRETATION AND 
EFFECT UPON INSURANCE 


92 University of Pennsylvania Law Review, 
June, 1944, p. 347-371 ‘ 


Lawrence Potamkin and Norman L. Plotka 


Operations Section of the Rural Electrification Divi- 
sion, Office of the Solicitor, United States Depart- 
ment of Agriculture 

This discussion concerns itself first with 
the problems of interpretation of hold harm- 
less clauses—both bilaterial and unilateral— 
and then with the effect of such clauses upon 
the insurance coverages of the indemnitor. 
Hold harmless clauses purport to indemnify 
against tort liability, but there are innumera 
against tort liability, but there are innumera- 
ble situations to which they might apply 
in which there can be no certainty how a 
court will interpret the clause. 


The general rule of interpretation of hold 
harmless clauses is the same as in the case 
of other types of contracts: the intention 
of the parties governs. But in the event of 
ambiguity, the court offers a plethora of 
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rules, reserving a like store from which to 
make its own selections. 


One of the most common problems is whether 
the indemnitee is to be protected against his 
own negligence. Courts agree that if the 
parties intend to cover negligent acts, effect 
will be given their intent; nor do courts 
hesitate to improve the parties’ handiwork, 
in some cases, by reading a limitation even 
where the indemnitor has said that he as- 
sumes all the risks in connection with oper- 
ations under the contract. Where the court 
has reached the conclusion that the execption 
for the negligence of the indemnitee should 
be read into the hold harmless clause, it 
follows that the indemnitor is not liable for 
the indemnitees’ costs in defending a suit 
based upon the indemnitee’s negligence, even 
though the indemnitee was not negligent and 
succeeded in establishing the fact in the pro- 
ceeding for which he now seeks to recover 
his expenses. 


Despite all the authorities to support the pre- 
ceeding paragraph, however, the indemnitor 
has no assurance that a hold harmless clause 
which does not expressly exclude coverage 
where the indemnitee is negligent will not be 
held to apply in such a case. There are 
several large groups of cases in which hold 
harmless clauses are held applicable despite 
the negligence of the indemnitee. 


Although there is no public policy opposed 
to the indemnification of a party against the 
results of his negligent acts, there are many 
cases in which courts are persuaded to hold 
the clause inapplicable because of considera- 
tions of public policy—thus imposing another 
obstacle for the intent of the parties to hurdle. 
Discussion has been limited to hold harm- 
less and indemnity clauses in which the 
language of hold harmless and indemnity 
is used. There are, however, many cases 
where the parties included in their agree- 
ments liability clauses which do not contain 
such language. There does not appear to 
be any general rule in these cases to assist 
in determining what constitutes a promise 
to indemnify. The usual rules for ascertain- 
ing the intention of the parties to contracts 
generally apply. 

Dangers and difficulties inherent in the use 
of hold harmless and liability clauses can 
be partially, but not entirely, overcome by 
the exercise of discrimination in the choice 
of language and in the selection of the words 
that fit precisely the parties’ intent, whether 
or not they have behind them the custom of 
long usage. Where an unforeseeable situ- 
ation arises, it is highly probable that the 
rule of expressio unius will be applied to pre- 
vent the clause from applying to the par- 
ticular situation. 
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Common Types of Clauses 


It would be well to review a few of the 
more common types of hold harmless clauses 
and to consider some of the varied problems 
which may arise thereunder. It is customary, 
for example, for a power company selling 
energy in large amounts to another com- 
pany to insist upon such a hold harmless 
provision as 

the electrical energy sold hereunder shall be- 
come the property of the purchaser when it 
passes the point of delivery and each party shall 
hold the other party harmless from all claims 
based upon damages or injuries resulting from 
the presence of the energy in such party's 
system. 


Such a clause is objectionable because there 
are too many unanswered and unanswerable 
problems which may arise thereunder. 
Another type of difficulty which may be 
created by hold harmless clauses is the one 
which specifically requires one party to de- 
fend an action against the other party. Yet 
another type of situation apt to be trouble- 
some is that in which the hold harmless 
clauses specifically provide that one party 
hold the other harmless from the result of 
such other party’s deliberate acts. 


The use of liability rather than hold harm- 
less language does not avoid the difficulties 
of hold harmless clauses but merely adds 
the additional difficulty of determining 


whether the liability provision is in fact a 
hold harmless clause. 

Problems of Insurance 

Much more important, however, than the 


vagueness which may attach to the inter- 
pretation and application of a hold harmless 
clause is its possible effect upon the insur- 
ance coverage of the parties. The usual 
public liability and property damage lia- 
bility insurance policy which is maintained 
for the protection of any business will con- 
tain among its exclusions from coverage a 
provision sating in substance that the 
policy does not furnish coverage for lia- 
bility assumed in a contract. 


Where this fact generally known, it is prob- 
able that hold harmless clauses would be 
shunned in almost every instance where the 
parties maintain insurance. There arises 
the ridiculous situation of the parties adding 
to their insurance costs merely to get the 
same protection they would have had from 
their usual insurance had there been no lia- 
bility or hold harmless clause in the contract. 
This discussion would not be complete with- 
out the caveat that some such clauses are 
not even insurable. After all, unless an in- 
surer can with some degree of certainty 
compute the risks incurred under a partic- 
ular clause and can control the defense of 
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claims arising thereunder, it will not insure 
the indemnitor’s hold harmless liability, 
Where both of the parties are self insurers, 


however, there is no insurance problem. 
Also, where the clause is unilateral in obli- 
gation, the problem for the indemnitee is 
merely that involved in the interpretation 
of the clause. 

The question remains, what does the clause 
mean as applied to a given set of facts? 


Granted that for the self-insured indemnitee 
there appears to be little, if any, incentive 
to forego whatever benefits the hold harm- 
less clause gives him, yet if his indemnitor 
is not a self-insurer it would be well for the 
parties to investigate a solution via insur- 
ance rather than the contractual language. 
If there is an insurance remedy—and there 
almost always will be onet—he indemnitee 
benefits by obtaining certain protection instead 
of a clause whose precise meaning in all 
situations cannot be gauaranteed. And he 
need no longer worry over the financial 
ability of the indemnitor to meet his obli- 
gation. For the indemnitor, there is no 
longer the fear of having assumed liabilities 
not covered by his existing insurance, or 
the necessity of purchasing contractual lia- 
bility coverage at a usually substantial 
premium. 


Conclusion 


It is not intended that all hold harmless 
clauses be condemned. There are certain 
cases in which the use of a proper hold 
harmless clause may be the only sane and 
fair solution. 

This, then, is the cavaet: never use language 
of hold harmless, indemnity or liability in a 
contract without first carefully examining 
all possibilities of obtaining the desired re- 
sult without resort to such language. Where 
insured parties are involved, there will usually 
be available some insuring arrangement 
which will provide the solution. If it is 
finally determined to use such language, the 
greatest of care should be exercised in its 
drafting, so that it may clearly state the 
intent of the parties at least as to the main 
purpose of its inclusion. 


And if the indemnitor is not a self-insurer, 
contractual insurance must be purchased, 
or the indemnitor must himself be ready 
and able to discharge the additional obliga- 
tions which he has assumed in the contract. 
If the indemnitor is to purchase contractual 
insurance, the advice of the insurance carrier 
as to the exact language to be used should be 
sought before the contract is executed, not 
only to be certain that the liability to be 
assumed can be covered by insurance but 


to keep the additional premium as low as 
possible. 
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AIRPORTS AND THE COURTS 


Says Col. Richard Aldworth: “The Airport 
is the keystone of the whole aviation struc- 
ture. No matter what aircraft have been, 
are, or become in the future, the one indis- 
putable fact remains that they must take 
off and land. In short, without airports, 
land or water, aviation is nothing”. 


Charles S. Rhyne’s excellent study of the 
legal status of airports and their activities 
(Airports and the Courts. 1944. National In- 
stitute of Municipal Law Officers, 730 Jack- 
son Place, N. W., Washington 6, D. C., 
$5.00), is, in the words of the titlepage, “a 
complete collection and analysis of all re- 
ported court decisions involving acquisition, 
operation, maintenance and zoning of air- 
ports, together with an analysis of federal, 
state, and local legislation in the airport 
field. The air space rights of landowners, 
aviators and airport operators are analyzed 
in the light of applicable legislation and 
legal principles.” 

The author, a member of the Washington, 
D. C., bar, is author of the “Civil Aeronautics 
Act Annotated” (1939), co-author of “Air- 
ports and Airplanes and the Legal Problems 
They Create for Cities” (1939), and the writer 
of many articles on aviation and airport law. 
His present book collects in one place all of 
the decisions of the Courts involving air- 
ports; and analyzes these decisions in the 
light of the applicable legislation in the 
airport field. 


Municipal Airports 


May a municipality expend public tax funds 
for an airport, as a “public purpose”? Under 
state constitutions which prohibit the ex- 
penditure of public tax funds for any pur- 
pose which is not a “public purpose’? 
(Chapter 1). Is the acquisition by a city of 
property by eminent domain for airport 
purposes a “public use” under the consti- 
tutional requirement that property may be 
taken under the power of eminent domain 
when it is necessary to do so for a “public 
use”? (Chapter II). Can a city enter into a 
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lease of municipally owned airports or air- 
port facilities to private persons, without 
specific statutory or charter power? (Chap- 
ter III). To what regulations are airports 
subject? (Chapter IV). May one munici- 
pality owning or operating an airport, out- 
side of the city limits, be taxed thereon by 
the taxing body within whose territorial 
jurisdiction the air field is located? (Chap- 
ter V). For the purpose of damage claims 
against cities owning or operating airports, 
is such ownership or operation, a govern- 
mental or proprietary function? (Chapter 
VI). Well documented answers to all of 
these problems are provided by the first six 
chapters of the book. 


Usque Ad Coelum 


Says Coke on Littleton “And lastly, the 
earth hath in law a great extent upwards, 
not only of water as hath been said, but of 
air, and all other things even up to heaven, 
for cujus est solum ejus est usque ad coelum.” 
(“Whose is the soil, his it is from the 
heavens to the depths of the earth.”) Chap- 
ter VII is an extremely interesting discus- 
sion of the ad coelum theory, the incubus that 
has deviled air law since its inception. Al- 
though this theory has never been the law 
with respect to air space rights in the field 
of aviation, and all cases which have con- 
sidered it, have rejected it, it has done great 
mischief in delaying the adoption of a mod- 
ern view of the respective rights of aviator 
and landowner in the super-surface. 


Five Theories of Air Space Rights 


The author analyzes the cases passing on 
air-space rights, and sets forth five theories 
of air space rights. As outlined by the 
author these theories are: (1) the landowner 
owns all the air space above his property 
without limit in extent; (2) the landowner 
owns all the air space above his property 
to an unlimited extent subject to an “ease- 
ment” or “privilege” of flight in the public; 
(3) the landowner owns the air space up to 
such height as is fixed by statute, with 
flights under that height “trespasses”; (4) 
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the landowner owns the air space up as far 
as it is possible for him to take effective 
possession but beyond the “possible effec- 
tive possession zone” there is no ownership 
in air space; and (5) the Jandowner owns 
only the air space he actually occupies and 
can only object to such use of the air space 
over his property as does actual damage. 


The Theories Appraised 


The first two theories Rhyne rejects, the 
first and second because they pay lip service 
to the ad coelum theory of unlimited owner- 
ship by the landowner in air space. The 
third theory he rejects because fixing the 
ownership of air space by statute is too 
rigid to be reasonable if flights below the 
height limitation fixed give rise to a cause 
of action when no actual damage to the 
landowner’s land is done by such low flights.” 
The legislature must be considered as hav- 
ing full knowledge that an airplane will be 
forced below the fixed zone at least twice 
in each flight, i. e, when it takes off and 
when it lands, and the legislature could not 
reasonably be said to have intended that 
civil liabilities would result from each harm- 
less dip below the rigid standard.” Besides, 
“the height regulations fixed by statute or 
regulations for flight by aircraft are safety 
rules which are not intended to have any 
application to air space rights. The fourth 
theory—that the landowner owns the air 
space up as far as it is possible for him to 
take effective possession, but beyond the 
“possible effective possession zone” there is 
no ownership in air space—the author criti- 
cizes on the ground that here again there is 


uncertainty as to both the landowner’s rights 
and the aviator’s privileges, as the courts 
must define the “effective possession zorie” 
in each disputed case. Also, under this 
theory the “ownership” of air space or “air 
rights” are related not only to actual use 
of the land but to “possible” uses, so the 
“zone” could vary in each case according to 
the ideas of the landowner on possible uses.” 


Actual Damage 


The theory favored by the author, and first 
advanced by 9th Circuit Court of Appeals 
(Hinman v. Pacific Air Transport Corp., 88 
Fed. (2d) 755; is that the landowner owns 
only the air space he actually occupies, and 
can only object to such uses of the air 
space over his property as does actual dam- 
age. This is the so-called “nuisance” theory 
which denies the landowner damages or 
other relief from low flights unless actual 
damage or interference with the enjoyment 
of his land is proved. Concludes the author: 
“A just solution of the conflict over air 
space rights depends upon a frank recogni- 
tion that all the landowner is entitled to is 
protection against actual damage.” 


Chapter VIII, deals with airport approach 
protection, airport zoning—how the answer 
to the need for more space in which to land 
and take off from airports has been sought 
in the use of the police power to control the 
height of structures on property adjoining 
the airport. 


The book is in all respects a first rate job. 
It has a 31 page index, and tables of cases 
and authorities cited. 
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The Layman Gets Even 


“Why is there always a secret singing 
When a lawyer cashes in? 

Why does a hearse horse snicker 
Hauling a lawyer away?” 


—Smoke and Steel—Sandburg 


“None but the lowest dregs of such a race would have been lawyers spending 
their span of life on this mysterious earth studying the long dusty records of dead 
and gone quarrels. We simians naturally admire a profession full of wrangle 
and chatter. But this is a monkeyish way of deciding disputes.” 


—This Simian World—Day 


“A judge is a law student who marks his own examination papers.” 
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What the Courts 
Are Doing 


DOUBLE TALK, OR FALSE ANSWERS 
ON THE VOIR DIRE? 





There was recently reported an opinion of 
Mr. Justice Miller, of the United States 
Court of Appeals, District of Columbia 
(Orenberg et al. v. Thecker et al., 20 CCH 
Automobile Cases 1149), that is the nicest 
essay on semantics and the nature of the 
jury, as a least-common-denominator and 
index of the community that we have yet 
seen. 


The appellant contended that the trial judge 
had erred, beyond the permissible scope of 
discretion, in denying a motion for a new 
trial, because of alleged misconduct on the 
part of jurors. First, that two jurors, during 
the trial, without authorization, visited the 
scene of the accident, made observations, 
and experiments, and reported their obser- 
vations to the other jurors. Three of the 
jurors so deposed. As to this, the Court of 
Appeals held that the verdict of the jury 
could not be impeached by the testimony 
of the jurors. 


False Answers on Voir Dire 


The appellant’s second specification of er- 
ror—but let us give it in the court’s own 
words. (N. B. We will run in the footnotes 
parenthetically at the appropriate place in 
the text, instead of, conventionally, at the 
bottom of the page.) 


“The second specification is that some jurors 
gave false answers or concealed material in- 
formation by silence when questioned on the 
voir dire, concerning claims for personal in- 
juries previously suffered by them. The 
questions propounded to the panel—and in 
response to which two jurors remained silent 
—were: 

(1) ‘Have any of you ever been plaintiffs in a 
case involving personal injuries in an automo- 
bile accident, or any other kind of an accident? 
Have you ever presented a claim against any- 
one for personal injuries, whether arising out 
of an automobile accident, or an accident in a 
Store, apartment house or hotel?’ 


and 
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(2) ‘Is there anyone else who has had a claim 
of any kind involving personal injuries?’ 


Laymen and the Law 


“It can be too easily assumed that laymen, 
called from ways of life far removed from 
the courtroom, will understand words and 
terms of art customarily used by lawyers 
and judges. Asa matter of fact, many such 
words are not well understood by lawyers 
the judges themselves.° . 


{See Mr. Justice Frankfurter, dissenting in 
United States v. Monia, 317 U. S. 424, 431-432: 
“The notion that because the words of a statute 
are plain, its meaning is also plain, is merely 
pernicious oversimplification, It is a wooden 
English doctrine of rather recent vintage (see 
Plucknett, A Concise History of the Common 
Law, 2d ed., 294-300; Amos, The Interpretation 
of Statutes, 5 Camb. L. J. 163; Davies, The In- 
terpretation of Statutes, 35 Col. L. Rev. 519), 
to which lip service has on occasion been given 
here, but which since the days of Marshall 
this Court has rejected, especially in practice.’’] 


“Claim” and “Presented” 


“It would be a violent assumption that such 
laymen will be alert to give considered an- 
swers to questions containing several such 
words or terms, or that failure to respond 
constitutes concealment or a false answer. 
For example, even to lawyers and judges, 
such words as claim ® 


[*See Mellus v. Potter, 91 Cal. App. 700, 704, 
267 P. 563, 564: ‘“There is no proof, at the time 
said receipt was signed, that any claim existed 
in favor of respondent in respect to the syndi- 
cate commissions. ‘Claim,’ in its primary mean- 
ing, is used to Indicate the assertion of an 
existing right. In its secondary meaning, it 
may be used to indicate the right itself. Ap- 
peal of Beach, 76 Conn, 118, 55 A. 596, 599. At 
the time of the execution of the said receipt 
no contract for the commissions in question had 
been executed by appellant and the syndicate, 
nor had appellant then received said commis- 
sions. The claim mentioned in the Code refers 
to an existing right in favor of the creditor, 
and not to rights which have not yet accrued.’’; 
Fed. Rules Civ. Proc., Rules 8, 10(b), 18, 42; 
Whittall v. Murray Furniture Co., M. D. Pa., 41 
F. (2d) 277, 278; O’Leary v. Harris, 89 N. J. L. 
671, 674, 99 A. 774, 775; Jones v. Commissioners 
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of Lucas County, 57 Ohio St. 189, 214, 48 N. E. 
882, 886.] 


and presented * 


(* State ex rel. Scherber v. Probate Court, 145 
Minn. 344, 177 N. W. 354; Mississippi Valley 
Trust Co. v. West St. Louis Trust Co., 232 Mo. 
App. 281, 289, 103 S. W. (2d) 529, 532; Fitz- 
gerald’s Estate v. Union Sav. Bank, 65 Neb. 
97, 100, 90 N. W. 994, 995; Escher v. Carroll 
County, 146 Iowa 738, 742, 125 N. W. 810, 812; 
Anderson v. Birmingham, 177 Ala. 302, 58 So. 
256; Keys v. Keys’ Estate, 217 Mo. 48, 65, 116 
S. W. 537, 541.] 


have varied meanings.” 


“Plaintiffs” and “Personal Injuries” 


“Some laymen, who have had no courtroom 
experience, do not know the meaning of 
plaintiffs, personal injuries and other words 
which were used in the questions propounded 
by counsel for appellants. Within the last 
year this court had occasion to decide a 
dispute between able counsel as to the mean- 
ing of the,words plaintiff and defendant,” 


[* in re Adoption of a Minor, — U. S. App. —, 
136 F. (2d) 790.) 


as used by Congress in recent legislation. 
It would be asking a great deal of laymen 
that they be certain and confident in the use 
of lawyers’ words when lawyers themselves 
disagree as to their meaning. 


Jury a Cross Section of all the People 


“It would be grim irony to insist that our 
juries must constitute a representative cross 
section of all the people® 


(* Norris v. Alabama, 294 U. S. 587; D. C. Code 
(1940) § 11-1417; Pierre v. Louisiana, 306 U. S. 
354, 360; Report to the Judicial Conference of 
the Committee on Selection of Jurors (Septem- 
ber, 1942) 5: ‘In order that grand and petit 
jurors to serve in United States district courts 
may be so drawn as to be truly representative 
of the community, the sources from which they 
are selected should include all economic and 
social groups of the community.’’; id. at 13: 
“It is the sense of the Committee that jurors 
to serve in the district courts of the United 
States should be drawn from every economic 
and social group of the community without re- 
gard to race, color, or politics, and that those 
chosen to serve as jurors should possess as 
high a degree of intelligence, morality, integ- 
rity, and common sense,’ as can be found by 


the persons charged with the duty of making 
the selection. Only by the uniform application 
of this standard can the jury system achieve 
its purposes and satisfy the demands which con- 
stitutional and statutory requirements place 
upon it.” See Ransom. Why Business Men 
Should Serve on Juries, 14 Tenn. L. Rev. 181; 
Miller, The Woman Juror, 2 Ore. L. Rev. 30; 
Note: Group Interests on Juries, 16 Ore. L. Rev. 
293.) 


if at the same time impossible standards of 
performance were imposed. Moreover, in 
the present case, the questions propounded 
were not directed to each venireman sep- 
arately. Instead, they called for voluntary 
responses upon the initiative of each. 


The Spotlighted Position of the Jury Box 


“Many lawyers, remembering their own first 
appearances i? court, will understand the 
trepidation of a layman who, for perhaps the 
first time in his life, occupies the spotlighted 
position of the jury box; and his reluctance 
to discuss with able counsel, abstract legal 
issues such as those implicit in the questions 
propounded in the present case. These are 
the considerations which must be kept in 
mind in determining whether there was such 
giving of false answers or concealment of ma- 
terial information as to constitute misconduct 
and require, so compellingly, the granting 
of a new trial as to establish abuse of dis- 
cretion upon the part of the trial judge.” 

[?° Economon v. Barry-Pate Motor Co., Inc., 55 
App. D. C. 143, 3 F. (2d) 84; Washington Times 
Co. v. Bonner, 66 App. D. C. 280, 292, 86 F. 
(2d) 836, 848; Brown v. New York Indemnity 
Co., 8 Cir., 39 F. (2d) 443, 445; Roberts v. 
United States, 4 Cir., 60 F. (2d) 871, 872; Buck- 
eye Powder Co. v. EB. I, Du Pont de Nemours 
Powder Co., 3 Cir., 223 F. 881, 889.] 


Conclusion 


“We conclude that (1) there was no sufficient 
inquiry by counsel, on the voir dire, to sup- 
port the motion for new trial or the present 
contention on this appeal; (2) there was no 
giving of false answers by either juror; (3) 
there was no concealment or intention to 
conceal within the meaning of the law; (4) 
there was no abuse of discretion by the trial 
judge.” 

That sounds like some very first rate “judg- 
ing”. Further deponent saith not. 


i 


Definition 


“Mrs. Barber is the kind of a wife who stands by her husband in all the troubles 
he would not have had if he had not married her.” 


—JAYNE, vice-chancellor, in 


Bondarchuk v, Barber, — N. J. Ch. —, 38 Atl. (2d) 872. 
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IN THE CURRENT PARADE OF CASES OITA 


ADDITIONAL ASSURED— 
EMPLOYEE INJURED: 
Use not commercial (N. C.) 


ARREST OF JUDGMENT— 
IMMATERIAL ISSUE: 
“ore farmer’s endorsement” 
) 


AUTOMOBILE LIABILITY _IN- 
SURER v. COMPENSATION IN- 
SURER: 

Servant as employee of husband or 
wife—Waiver and estoppel 


(N. Y.) 


DAMAGES—INSTRUCTIONS: 
Limiting to amount claimed where 
evidence warrants recovery of 
greater amount (Texas) 


DAMAGES—SEPARATE ACTS OF 
TWO TORTFEASORS: 
Single injury—Excessive damages 
(ill.) page 615 


FEDERAL RULE 38—EFFECT ON 
SUMMARY JUDGMENT: 
Jury demand—Default—Motion for 
summary assessment of damages 
(N. Y.) 


page 611 


page 612 


page 613 
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page 616 


GARAGE LIABILITY ENDORSE- 
MENT—PREMISES LIABILITY: 
Sale of defective car—Title 
(Ohio) 


HOST’S LIABILITY—ADMISSION 
OF EVIDENCE: 
Condition of icy road (Conn.) 


NON-RESIDENT MOTORIST’S 
LAW: 


Service—Application to 
motorist—Notice (Ohio) 


OMNIBUS CLAUSE—PERMISSIVE 
USE OF TRUCK: 
Employer’s truck used for hunting 
trip (Ore.) 


WRONGFUL DEATH STATUTE 
CONSTRUED — SURVIVING 
SPOUSE v. WIDOWED 
MOTHER: 

Persons entitled to recover (Va.) 


“PROTECTION OF SALVAGE” 
CLAUSE: 
Duty of insured (Va.) 


page 617 


page 617 
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ADDITIONAL ASSURED-INJURY 
TO_EMPLOVEE 


(NORTH CAROLINA) 
@ Use not commercial 


Where the business or occupation of the in- 
sured is that of paper manufacturer, and the 
driver of his truck is made an additional in- 
sured under the policy (for liability arising 
when the truck is used commercially and 
principally in the business occupation of the 
insured), the hauling of Irish potatoes by 
the driver, as a project of his own, was no 
part of the business of paper manufacture. 
The plaintiff having obtained judgment against 
his employer, the truck driver Will Russ, 
for personal injuries sustained in the over- 
turning of an automobile truck operated by 
Russ, in hauling Irish potatoes, and having 
failed to collect the judgment against Russ 
therefor, brought this action upon the policy 
of insurance issued by the defendant. Russ, 
a farmer, used the truck to haul pulp wood 
to the factory of the North Carolina Pulp 
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Company, the owner of the truck. But Russ 
was using and driving the truck to haul, for 
pay, the potatoes of his neighbors at the 
time of the injury to plaintiff for which the 
judgment was obtained against Russ. Plain- 
tiff was first employed by Russ to cut pulp 
wood, but at the time of the injury he was 
employed and paid by Russ to handle the 
potatoes, and he was not then engaged in 
hauling pulp wood. 


The policy provided as follows: 


“1. Name of insured NORTH CAROLINA PULP 
COMPANY AND WILL RUSS * * * Insured Is: 
(x) Individual * * * Business or occupation of the 
named insured: PAPER MFRS.”’ 


4. The description of the Chevrolet truck. 


5. ‘*The purposes for which the automobile 
is to be used are: (x) Commercial * * * (b) The 
term ‘commercial’ is defined as use principally 
in the business occupation of the named insured 
as stated in Item 1, including occasional use 
for personal, pleasure, family and other business 
purposes.”’ 


“Coverage A—Bodily Injury Liability To pay on 
behalf of the insured all sums which the insured 
shall become obligated to pay by reason of the 
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liability imposed upon him by law for damages 
* * * because of bodily injury * * * sustained 
by any person or persons, caused by accident 
and arising out of the ownership, maintenance 
or use of the automobile.”’ 


And under the caption “EXCLUSIONS” 
this provision appears: 

“This policy does not apply: (d) under coverages 
A and C, to bodily injury to or death of an 
employee .of the insured while engaged in the 
employment, other than domestic, of the insured, 
or while engaged in the operation, maintenance 
or repair of the automobile.”’ 


In affirming the judgment for the defendant 
insurer, the court held that the plaintiff as 
an employee of Will Russ, was not covered 
by the provisions of the policy. That Russ 
was only covered while he was using the 
truck commercially and principally in the 
business occupation of the insured, as 
stated in Item 1 of the policy, that is, in or 
in connection with manufacture of paper— 
an undertaking in which the insured, the 
Company and Russ, were jointly interested. 
The hauling of Irish potatoes in which 
Russ was engaged for pay at the time of 
the injury was in no way connected with 
the commercial enterprise covered by the 
policy. But if the policy did so extend, the 
plaintiff must hurdle the exclusion clause 
providing that the policy does not apply 
“to bodily injury to an employee of the insured 
while engaged in the employment, other than 
domestic, of the insured, or while engaged in 
the operation, maintenance or repair of the 
automobile."’ 


The judgment for the defendant insurer 
was affirmed.—Gibbs v. Employers Mutual 
Liability and Insurance Company of Wis- 
consin. North Carolina Supreme Court. 
September 1, 1944. Filed September 20, 
1944. 21 CCH Avutomosite CAsEs 347. 

H. S. Ward, for plaintiff, appellant. 

Z. V. Norman, for defendant, appellee. 


ARREST OF JUDGMENT- 
IMMATERIAL ISSUE 


(ILLINOIS) 


e “Special farmer’s endorsement” 
Insurer’s liability 





The Scotts, husband and wife, sustained in- 
juries when their automobile collided with 
an automobile driven by Eden, who was 
insured by the Freeport Motor Casualty 
Co., under a policy containing a “Special 
farmer endorsement”, which made the 
policy automatically and immediately null 
and void if the automobile of Eden was 
used for any use other than ordinary farm 
or pleasure purposes. After recovering 
judgments against Eden, the Scotts sued 
the Freeport, seeking to recover the amount 
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of their judgments from under the policy 
under which Freeport insured Eden. The 
defense was that at the time of the acci- 
dent the policy was not in force, because 
Eden at the time was engaged in his em- 
ployment as a cattle salesman. 


The jury found for the defendant Freeport. 
The court granted the defendant’s motion 
for a new trial. On appeal, the Appellate 
Court reversed the order of the trial court, 
and entered judgment in the reviewing 
court for the defendant (310 Ill. App. 421: 
11 CCH Avutomosite Cases 45). Thereafter 
the Supreme Court granted review, on peti- 
tion for leave to appeal, and reversed the 
judgment of the Appellate Court, and the 
cause was remanded to that court with 
directions to remand the case to the circuit 
court with directions to overrule the mo- 
tion for a new trial. The trial court did 
overrule the motion for a new trial. Plain- 
tiffs then moved to arrest judgment on the 
ground that the sole issue of fact pre- 
sented to the jury by the pleadings in 
the case, was wholely immaterial and not 
determinative of the rights and interests of 
the plaintiffs in the policy of insurance, nor 
of the liability of the defendant Freeport 
thereunder. It further set up that no plead- 
ing filed by the defendant presented a suf- 
ficient defense; that the affirmative plea that 
the insured was engaged in operating his 
automobile as a salesman for a cattle com- 
pany at the time in question, whereby the 
policy was rendered void and of no force 
and effect, was wholly insufficient to con- 
stitute a defense against plaintiffs’ suit; 
and that the cause was submitted to the 
jury without any issue of fact, which was 
determinative of the rights of the parties, 
and therefore the verdict of the jury was 
a nullity upon which no valid judgment 
could be rendered. The trial court sus- 
tained the motion in arrest, and held the 
verdict of the jury null and void, and or- 
dered new pleadings. The plaintiffs filed 
two additional counts to their complaint, 
count 2 of which set up that the agent of 
Freeport, who sold the policy to Eden had 
knowledge of Eden’s occupation of cattle 
seller, and said that it was “all right”. 
Count 3 set up that a certain law firm de- 
fended the suit brought by the plaintiffs 
against Eden, and were retained so to do 
by the defendant, and that this act was an 
admission by the defendant of its liability 
under the policy. On the defendant failing 
to plead further the court struck the plead- 
ings previously filed by the defendant, upon 
the ground that they did not present issues 
determinative of the rights of the plaintiffs 
in the policy of insurance or of the liability 
of the defendant thereunder. A jury was 
then called, evidence submitted on behalf 
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of the plaintiffs, and verdicts returned for 
the plaintiffs, on which judgments were 
rendered. The defendant’s motion to va- 
cate was denied. The defendant appealed 
from the judgments for the plaintiffs. 


The Appellate Court held that “if the plain- 
tiff’s declaration, or complaint, or the plead- 
ings of the defendant, are so defective that 
no judgment can be rendered thereon, then 
judgment for plaintiff cannot stand and 
judgment for defendant may be stayed by 
arrest of judgment.” But from a review of 
the pleadings, it appeared that only one 
issue of fact was raised or submitted for 
the consideration of the jury, and that was 
whether the policy of insurance was in force 
and effect at the time in question. The 
defendant by its pleadings, repeatedly in- 
corporated this as its defense to liability 
under the policy. “We cannot escape the 
conclusion that the pleadings of the defend- 
ant contained sufficient information of its 
defense to reasonably inform the plaintiffs 
of the nature thereof, and of what issue they 
would be called upon to meet. “In addi- 
tion, plaintiffs by their replies to defend- 
ant’s pleadings, joined issue by denying the 
allegations thereof. The case was tried on 
a clear cut issue of whether the insured, 
Bernard Eden, had engaged in the sale of 
livestock for the cattle company and 
whether or not at the time of the accident 
in question, he was engaged in such busi- 
ness. It is our conclusion that the plead- 
ings of the defendant upon the first trial 
contained such information as to reason- 
ably inform the plaintiffs of the nature of 
the defense raised a material fact, which 
was decisive in character, and determined 
by verdict. The judgment was reversed 
and remanded with directions to overrule 
the motion in arrest of judgment.—Scott 
et al. v. Freeport Motor Casualty Company 
at Freeport, Illinois, appellant. Illinois Ap- 
pellate Court, Second District. September 
19, 1944. 21 CCH Avutomosite Cases 335. 
Burrell & Burrell, Freeport, Ill., Henry C. War- 
ner, Dixon, IIl., for appellant. 


Franklin J. Stransky, Chicago, 
Spita, DeKalb, Ill., for appellees. 


Ill., George 


AUTOMOBILE LIABILITY INSURER v. 
COMPENSATION INSURER 


(NEW YORK) 


e@ Servant as employee of husband 
or wife 
Declaratory judgment action 
Waiver and estoppel 


Was the injured Mrs. Heiberg, the em- 
ployee of Mr. Hasler or of Mrs. Hasler? 
If she was the employee of Mrs. Hasler, 
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the assured, her injury was not covered un- 
der the policy under which “General Acci- 
dent” insured Mrs. Hasler, but Mrs. Heiberg 
would have to seek compensation under 
the workmen’s compensation policy issued 
to Mrs. Hasler by “Firemen’s Fund”. The 
reason for this was the exclusion under the 
“General Accident” policy, which read: 


“Provided that the Corporation shall not be 
liable in respect of: 


(a) Death or bodily injury to any person where 
such death or injury arises out of and in the 
course of the employment of such person by the 
Policyholder.’’ 


Before her bankruptcy, Mrs. Hasler was 
a woman of considerable independent 
means. She had married Mr. Hasler who 
likewise had _ substantial means. After 
their marriage Mr. Hasler gave Mrs. Has- 
ler, from time to time, additional personal 
property. Their married life was not happy, 
and resulted in an absolute divorce so that 
at the beginning of this story Mrs, Hasler 


was living in Florida as a divorcee. Mrs. 
Hasler needed a chambermaid, she also 
had, at the time, a personal maid. Ac- 


cordingly, through an employment agency 
Mrs. Heiberg applied for this position and 
was hired by Mrs. Hasler for the position 
of chambermaid. Thereafter Mr. and Mrs. 
Hasler became reconciled and the divorce 
decree was vacated. They then decided to 
take a trip to Europe. This trip was 
jointly arranged, both husband and wife 
contributing to the expense. It was ex- 
pected by Mrs. Hasler that her then per- 
sonal maid would accompany her on the 
trip. But in June 1937 this maid quit the 
service of Mrs. Hasler. Thereupon Mrs. 
Hasler asked Mrs. Heiberg if she would 
take the place of personal maid, and ac- 
company her to Europe as such. Mrs. Hei- 
berg accepted this new position. Mr. and 
Mrs. Hasler, with Mrs. Heiberg as the new 
personal maid of Mrs. Hasler, shortly there- 
after sailed for Europe. They took with 
them two automobiles; one belonging to Mr. 
Hasler, the other belonging to Mrs. Hasler. 
They reached Europe, but it was not long 
before they again separated and Mrs. Hasler 
employed a chauffeur to drive her car, Mr. 
Hasler having taken his own car elsewhere. 
While this chauffeur of Mrs. Hasler was 
driving Mrs. Hasler and her personal maid, 
Mrs. Heiberg, an accident occurred in 
which Mrs. Heiberg was most seriously 
injured. The accident occurred July 23, 
1937.’ Mrs. Hasler and her maid, Mrs. Hei- 
berg, thereafter returned to this country, 
where Mrs. Heiberg was placed in a hos- 
pital. Thereafter a series of abortive law 
suits by attorneys for Mrs. Heiberg were 
commenced in which various suit she had 
at different times claimed that Mr. Hasler 
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was her employer, that Mr. and Mrs. Has- 
ler were her employers. That she was the 
employee of Mrs. Hasler. That she was 
simply a passenger in the car. She now 
claims, while she was acting as the personal 
maid of Mrs. Hasler she was exclusively 
the employee of Mr. Hasler, because he 
was the head of the family. 


The present suit is brought by the trustee 
in bankruptcy of Mrs. Hasler, and asks a 
declaratory judgment determining which of 
the two defendant insurance companies 
(General Accident, the automobile liability 
insurer, or Firemen’s Fund, the workmen’s 
compensation insurer) is liable to defend 
Mrs. Hasler for the accident in the suit 
brought against her by Mrs. Heiberg. The 
court held that Mrs. Heiberg was the 
employee of Mrs. Hasler, and that there- 
fore the General Accident was not required 
to proceed further with the defense of the 
action brought by Mrs. Heiberg. When 
Mrs. Heiberg was first hired as a chamber- 
maid by Mrs. Hasler, who at the time had 
a personal maid and companion, Mrs. Hasler 
was a single women, she and her husband 
having been divorced. The subsequent 
reconciliation of Mr. and Mrs. Hasler and 
the vacation of the divorce decree would 
not be sufficient to change the contract of 
employment made by Mrs. Hasler, while 
single, without proof of facts showing the 
plain assumption thereof by Mr. Hasler; 
but this is immaterial for the reason that a 
new contract was made between Mrs. 
Hasler and Mrs. Heiberg in New York 
after they had reached that state. It is my 
considered judgment that, when Mrs. 
Hasler found she was without a maid and 
companion and was about to take a trip 
to Europe, she hired Mrs. Heiberg, at 
Westbury, New York, to be her personal 
maid and companion and to go abroad with 
her, agreeing to pay her $100 a month, for 
such services as such exclusive personal 
employe and that this relationship existed 
at the time of the accident in France. 


It is plain that the injury suffered by Mrs. 
Heiberg in the accident arose out of and 
in the course of her employment as personal 
maid and companion of Mrs. Hasler. “This 
being so the question is also present 
whether or not the General Accident Com- 
pany, in spite of its contract, by its actions 
in the Heiberg suits, waived its rights 
otherwise existing? The first thing done 
by Mrs. Heiberg was the service of a sum- 
mons without a complaint. As this [suit] 
related to Mr. Hasler, it was the duty of 
the General Accident Company to take the 
steps it did resulting in a setting aside of 
the summons.” “The next efforts by Mrs. 
Heiberg were this time accompanied by a 
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complaint, jurisdiction being sought by at- 
tachment, for which was substituted a gen- 
eral appearance by the General Accident. 


Here again the General Accident could not 
know just what Mrs. Heiberg was claim- 
ing and therefore in order to protect itself 
proceeded to go along having first obtained 
from Mrs. Hasler, a non-waiver of its rights 
under its policy. That such a contract can 
be properly made is shown by the case of 
Associated Indemnity Corp. v. Garrow Co., 
39 F. Supp. 100. Counsel opposed to the 
General Accident contend that this non- 
Waiver agreement was ineffective not only 
because of lack of consideration, but be- 
cause they claim that the General Accident, 
with full knowledge of what it now says 
are the facts, continued to make motions 
and do other things in the action. But the 
proof is that after the General Accident had 
taken the deposition of Mrs. Heiberg from 
which it then appears that Mrs. Heiberg 
was the employee of Mrs. Hasler, immedi- 
ate steps were taken by counsel for the 
General Accident Company to assert its 
non-liability and that when it did become 
possessed of such information it promptly 
took the position it now occupies. There 
is. no evidence that the General Accident 
Company had anything to do directly or 
indirectly with the bankruptcy of Mrs. 
Hasler.” Mrs. Heiberg’s action [against 
Mrs. Hasler] which has been removed to 
this court by the General Accident Com- 
pany has not as yet been reached for trial. 
In my opinion, therefore, the General Acci- 
dent Company is not liable as indemnitor, 
nor is it obliged to proceed further with 
the defense of the action of Mrs. Heiberg. 


As to the remaining insurance company, 
The Firemen’s Fund: The mere fact that 
the accident happened in France does not 
therefore relieve the Firemen’s Fund, nor 
has Mrs. Heiberg lost her right to apply 
for compensation; for until this decision 
she may well have been unaware of this 
opportunity given to her. There can be no 
doubt that Mrs. Heiberg’s injury arose out 
of, and in the course of employment. Inas- 
much, therefore, as Mrs. Hasler duly and 
adequately provided compensation for her 
employee such remedy is exclusive and it 
is the duty of the Firemen’s Fund to take 
such steps in the action by Mrs. Heiberg 
against Mrs. Hasler to see that this remedy 
thus supplied to Mrs. Hasler, and exclu- 
sively provided by the state, is substituted 
for the present law suit which is provided 
for under other circumstances. Judgment 
was entered accordingly.—Gerstel, etc., 
plaintiff v. General Accident Fire & Life 
Assurance Corporation, Ltd., et al., defend- 
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ants. United States District Court, Eastern 
District of New York, July 28, 1944. 21 
CCH Avutomosite CAsEs 289. 

Robert Moers, Norman Behr, Max Berkow, for 
plaintiff. 


Bigham, Englar, Jones & Houston, George S. 
Brengle, Henry J. Bogatko, for defendant Fire- 
men’s Fund Indemnity Co. 


Daniel Mungall, Edward M. Fuller, Richards 
Hannah, for defendant General Accident Fire & 
Life Assurance Corp., Ltd. 


Harry Austin, for defendants Heiberg. 


DAMAGES-INSTRUCTION 
CONFINING TO THE AMOUNT 
CLAIMED 





(TEXAS) 


@ Necessity where evidence warrants re- 
covery of greater amount 


“It is not a proper practice for the court 
in its charge to the jury to limit the amount 
of recovery by the amount claimed in the 
petition.” Here, the plaintiff’s petition 
alleged loss of wages in the sum of $150.00. 
The appellant urged that the evidence at 
the trial warranted a recovery of a greater 
amount. The jury, in rendering their ver- 
dict did not itemize the damages allocated 
for loss of earnings. The appellant there- 
fore contended that the trial court erred in 
not charging the jury that it could not allow 
for loss of earnings, a sum greater than 
the $150 claimed in plaintiff's petition, The 
appellant cited many Texas cases holding 
that this is error, and that in such case a 
new trial must be ordered. However, in 
the instant case, the Court of Civil Appeals 
was of the opinion, after considering care- 
fully the entire statement ‘of facts, that 
there was no evidence of a loss of earn- 
ings in excess of the amount claimed in the 
plaintiff's petition. Error in such cases is 
shown only when the evidence discloses 
damage beyond the amount alleged. Here 
there is no testimony of loss of earnings 
or time beyond 28 days lost by a man whose 
salary was $111.00 per month on a W. P. A. 
project. When asked how much time he 
lost, he replied, “Well, I lost around 28 
days * * *.” His testimony throughout 
was specific and consistent in that claim, 
and to the monthly wages for the same. 
The court will not presume that the jury 
ignored the undisputed evidence as to lost 
earnings and incorporated some unauthor- 
ized amount for that item in the general 
verdict. The courts expressly limit their 
holding of reversible error to cases where 
there is evidence of damage beyond the 
amount alleged in the petition. The judg- 
ment of the trial court for the plaintiff was 
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afirmed.—Cullinan et al., appellants v. 
Hare. Texas Court of Civil Appeals, East- 
land. May 26, 1944. 21 CCH AvutTomosiLe 
Cases 262. 

Major T. Bell, Gilbert Bldg., Beaumont, Tex., 
for appellants. 


Rex G. Fortenberry, American National Bank 
Bldg., Beaumont, Tex., for appellee. 


DAMAGES-SEPARATE ACTS OF 
TWO TORTFEASORS 


(ILLINOIS) 


® Single injury 
Excessive damages 





The two defendants appealed from a judg- 
ment for $11,000 entered against them in 
an action for personal injuries sustained by 
plaintiff while riding his bicycle in a south- 
erly direction on Asbury avenue, in Evanston, 
at or near the intersection of that street 
with Cleveland avenue, on a dry, clear 
summer day about mid-afternoon. The 
plaintiff was maneuvering into position to 
make a left turn at an intersection, when 
his bicycle was struck from the rear by the 
car of the defendant Janson, causing plain- 
tiff’s bicycle to be turned around, and as 
plaintiff fell to the street he was struck by 
defendant Benson’s car. Defendant Janson 
testified that when he passed plaintiff he 
noticed through the corner of his eye that 
the latter was turning his wheel, and Janson 
noticed a slight brush on the right rear 
fender of his car. The defendant Benson 
testified that plaintiff bumped into the right 
rear fender of Janson’s car, then wobbled 
into the path of her (Benson’s) car and 
that she put her brakes on as fast as she 
could and stopped just before striking him. 
From a verdict and judgment for $11,008 
against both defendants, separate appeals 
were taken by each. On appeal it was held 
that the verdict and judgment were not 
against the weight of the evidence. The 
principal question of law argued by the de- 
fendants was that, although the respective 
impacts of their cars with the plaintiff’s 
person had been distinct acts and without 
concert, by the joint verdict and judgment 
they were each made liable for the separate 
injury inflicted by the other; that there was 
no single injury caused by the defendants 
jointly, and that therefore each defendant 
should be held liable for his own tort and 
damage caused and for no more. After 
reviewing the authorities pro and con the 
court on appeal held that, under circum- 
stances like these before it, the last as well 
as the first and intermediate tort-feasors are 
liable for all tort damages sustained by the 
plaintiff. This liability is independent of 
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any showing of the actual damages in- 
flicted by the respective tort-feasors. The 
record shows that all or practically all of 
plaintiff's injuries resulted from the impact 
of Mrs. Benson’s car with plaintiff and his 
bicycle, Janson’s negligence putting plain- 
tiff in the path of the Benson car, by which 
he was struck, before he could right or con- 
trol the bicycle. If the damages could or 
should be apportioned between the defend- 
ants, Mrs. Benson is in no position to com- 
plain. The trial court did not err in sub- 
mitting a verdict finding the defendants 
jointly liable. For the same reasons there 
was no error in giving plaintiff’s instruc- 
tion No. 3, which authorized the jury on 
finding the issues for plaintiff, to return a 
verdict for all damages sustained by him. 

“The jury assessed plaintiff’s damages at 
$11,000. The evidence shows total medical 
and hospital expense of $3,400, and loss of 
wages approximating, $2,600, or a total 
pecuniary loss of $6,000. Complaint is made 
that the plaintiff was a gardener and the 
court must assume or take judicial notice 
that his employment covered only the sum- 
mer months of the year. We cannot know 
judicially whether or not plaintiff was em- 
ployed as a gardener only during certain 
periods of the year, and there is no evidence 
in the record relating to the subject. The 
evidence further shows that the defendant 
was in the hospital nine months; he had a 
multitude of abrasions all over his body and 
legs, a complete dislocation of the ankle 
joint, dislocation of the tibia and fibula from 
the astragalus; a fracture of the tibia, double 
fracture of the long bone, a transverse frac- 
ture of the humerus with overriding of the 
bones, and a fracture of the collar bone near 
the shoulder joint; good results were ob- 
tained as to the fractures and dislocations, 
but there is inability to get the arm up 
completely over his head as a result of the 
fracture of the clavicle and adhesions in the 
shoulder; there is a mild limitation of mo- 
tion in his left ankle, and the plaintiff feels 
pain when he walks; he has no grasping 
power in his hand; he has headaches. At 
the time of the trial he was working as a 
night watchman and earning only $2 per 
night, or less than half his wages as a 
gardener. For the pain and suffering en- 
dured, limitations in the ;movement of the 
arm, the weakness of the hand and the pain 
when walking, some of which may reason- 
ably be expected from the evidence to be 
permanent or at least to continue for some 
time, the jury allowed $5,000. We cannot 
say that this award is excessive.” The 
judgment of the trial court was affirmed.— 
Osinski v. Benson et al., appellants.  IIli- 
nois Appellate Court, First District. 
September 11, 1944. Released September 
25, 1944. 21 CCH Avutomosire Cases 343. 
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FEDERAL RULE 38- 
EFFECT ON SUMMARY JUDGMENT 
(NEW YORK) 


e@ Demand for jury trial 
Defendant in default 
Motion for summary assessment of 
damages 


Rule 38(d) of the Federal Practice Rules 
“Safeguards the reliance upon the demand 
for jury made by another party and defend- 
ant may rely with safety upon such de- 
mand.” In other words, where the plaintiff 
has demanded a jury, it becomes a jury 
triai case unless both parties consent other- 
wise. The plaintiff sued for personal in- 
juries sustained by him in an automobile 
accident, by reason of the defendant’s negli- 
gent operation of an automobile. Two years 
after the accident the plaintiff filed his com- 
plaint, and this, with the summons, was 
then served upon the defendant on April 
3, 1944. At the same time plaintiff demanded 
a jury trial. The defendant on April 15, 
1944, sent a letter to counsel for plaintiff, 
which is assumed by plaintiff to be an an- 
swer and was so assumed to be by defend- 
ant. In form this was a letter addressed to 
the attorneys for plaintiff. From this pur- 
ported answer it would appear that the de- 
fendant denies the truth of some of the alle- 
gations of the complaint and states that, a 
statement of the occurrence had been given 
to a representative of an insurance company 
as far back as April 15, 1942 (the summons 
and complaint were served upon defendant, 
April 3, 1944) and defendant suggested that 
counsel hold the matter in abeyance and, “I 
consider this an answer to the complaint. 


It will be greatly appreciated if you will 
notify me if this is not adeauate.” The 
rules require that all pleadings be filed in 
the clerk’s office. While counsel for plaintiff 
considered this letter an answer, it did not 
file the original in the clerk’s office. No an- 
swer was filed by the defendant. What pur- 
ports to be a copy of the letter was made a 
part of a subsequent motion to strike. On 
May 10, 1944, and with no evidence of any 
reply to the defendant letter, the plaintiff 
on notice moved to strike the defendant's 
“answer” on the ground that it was insuff- 
cient. An order was entered striking out the 
“answer” of the defendant, (although the 
“answer” had never been filed and there- 
fore technically did not exist on the records 
of the court). The court, on the present 
motion for a summary judgment under Rule 
56(c), said that the defendant is in default 
of a proper answer. However, the plaintiff’s 
motion for a summary assessment of dam- 
ages by the court must be denied because 
the defendant has filed a demand for a jury 
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trial, and such a demand is a sufficient safe- 
guard to the defendant, although he did not 
also make any such demand. [He may have 
relied on the fact that the plaintiff had filed 
such a demand.] Therefore the motion is 
denied without prejudice to the assessment 
of the damages by a jury in the usual man- 
ner at an inquest.—Cinque, plaintiff v. Lang- 
ton, United States District Court, Eastern 
District of New York. July 31, 1944. 21 
CCH AuTomosiLe Cases 293. 


Kellogg & Chance, R. Robinson Chance, for 
plaintiff. 


GARAGE LIABILITY ENDORSEMENT— 
PREMISES LIABILITY 
(OHIO) 


@ Selling car in poor mechanical 
condition 
Injury to third person 
Title to vehicle 


Workman & Sayles were in the business of 
dealing in automobiles and operating a re- 
pair garage. Rhodes purchased an automo- 
bile from them, and while driving it was 
involved in a collision and injured Kidwell, 
who thereupon sued Rhodes and Workman 
& Sayles, and recovered a judgment against 
all three of them. The basis of the judg- 
ment against Workman & Sayles was that 
they had sold to Rhodes an automobile 
known to them to be in poor mechanical 
condition, and known to be dangerous to 
the lives and property of others in the law- 
ful use of the highways over which it might 
be driven. The present defendant, The Re- 
public Mutual Insurance Company, the in- 
surer of Workman & Sayles, after judgment 
was rendered against the latter, withdrew 
from the case (which they had defended 
under a reservation of the right to refuse to 
defend, and to deny any liability under the 
policy) on the ground that the accident in 
question was not covered by the policy. 
Thereupon the plaintiffs, Workman & Sayles, 
filed the present action seeking a declara- 
tory judgment requiring the defendant in- 
surer to continue (on appeal) the defense of 
the injury suit, and if the plaintiff should 
ultimately recover, to satisfy the judgment. 
A judgment for the plaintiffs entered in the 
Court of Common Pleas was reversed by 
the Court of Appeals, and the plaintiffs 
bring the present appeal. The judgment of 
the Court of Appeals was affirmed. Cover- 
age was claimed by the plaintiffs under the 
“Premises Liability” clause, which applied 
to “injuries sustained by any person or per- 
sons (not employed by the insured) on or 
about the premises described.” No such in- 
jury was sustained by Kidwell. There is no 
language in the insurance contract which 
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can be construed to insure against liability 
for injuries resulting from defective parts or 
inefficient workmanship. Furthermore, the 
clause covers any automobile owned by or in 
charge of the named insured for purposes 
necessary to the conduct of the named in- 
sured’s business. It cannot be said that the 
automobile which had been sold to Rhodes 
was not owned by him, merely because the 
certificate of title had not been issued to 
him. Actual ownership with complete pos- 
session and control had passed, and the pur- 
chaser’s right to the certificate of title was 
enforceable. The judgment was affirmed.— 
Workman et al., d.b.a. Workman & Sayles, 
appellant, v. The Republic Mutual Ins. Co., 
appellee, Kidwell, appellant. Ohio Supreme 
Court. August 2, 1944. 21 CCH Aurtomo- 
BILE CASEs 192. 

Wilbur E. Benoy, Arthur M. Sebastian, for ap- 
pellants, G. R. Workman and A. E. Sayles. 

W. Thurman Todd, for appellant, Charles Kid- 
well, 

Luther L. Boger, for appellee. 


HOST’S LIABILITY— 
ADMISSION OF EVIDENCE 


(CONNECTICUT) 
@ Condition of icy road 


On December 20, 1941, at about 9:30 a. m., 
the Dobosz car, driven by the defendant 
host Nellie Dobosz, and in which her mother 
the plaintiff was riding as a guest, having 
descended Southington mountain, was pro- 
ceeding easterly on a substantially straight 
and level section of the highway, paved with 
concrete. The car was being operated on its 
right side of the road at a speed of about 
twenty-five miles an hour. There was a 
slippery spot on the side of the highway on 
which the car was traveling, due to slush 
and water. The defendant Dobosz did not 
see this spot. Her car skidded on it and 
crossed the center line of the highway to 
its left side. The defendant Calvanese was 
approaching from the east, driving well over 
on his own right side of the highway at a 
speed of about thirty miles an hour. The 
cars collided and the plaintiff-guest was in- 
jured. The defendant Dobosz had plenty of 
time to have slowed her car after it left the 
slippery spot and before the collision, but 
she failed to apply her brakes. The trial 
court concluded that the skidding of the 
Dobosz car was in part due to her negli- 
gence in failing to keep a proper lookout, 
and that she was also negligent in operating 
her car on the left side of the road and in 
failing to apply her brakes after the car had 
cleared the slippery spot. 

She called a witness who had visited the 
scene of the accident shortly after it had 
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occurred and who testified that the condi- 
tion of the highway at that spot was a glare 
of ice. He also stated that he had driven 
over the highway in an easterly direction 
about three-quarters of an hour before the 
collision. For the purpose of showing what 
was the condition of the highway that 
morning and what an operator of an auto- 
mobile could see of it, he was asked whether 
he had had any experience with the portion 
in question when he had crossed it, how the 
condition of the highway when he saw it 
after the collision compared with its condi- 
tion when he had driven over it earlier and 
whether, on that earlier occasion, he was 
able to notice anything on the highway as 
he approached the point of the collision. 
The trial court excluded all three questions. 
The situation is typically one where, to 
make admissible testimony of the witness 
as to his experience at the earlier hour, it 
would be necessary first to lay a foundation 
by evidence that conditions at that time 
were substantially similar in all relevant re- 
spects to those present when the accident 
occurred. That was the obvious purpose of 
the question as to the comparative condi- 
tions of the highway as the witness saw it 
after the accident and when he had passed 
the spot earlier. The trial court’s exclusion 
of this question prevented the defendant 
from offering any testimony which would 
afford a basis for the admissibility of the 
other two questions. It was error to exclude 
it. The judgment for the plaintiff against 
the defendant host was reversed.—Dobosz 
v. Nyren, et al. Connecticut Supreme Court 
of Errors. August 24, 1944. 21 CCH Aurto- 


MOBILE CASES 252. 


Philip R. Shiff, for defendant, appellant Nellie 
Dobosz. 


Charles R. Summa, for plaintiff, appellee. 


NON-RESIDENT MOTORIST’S LAW- 
SERVICE OF SUMMONS 


(OHIO) 


e Application to resident motorist 
Actual notice not required 


Ohio’s non-resident motorist’s law does not 
require that the defendant have actual notice 
of the proceedings against him. The plain- 
tiff sued in Sandusky County, Ohio, to re- 
cover for injuries sustained by her there 
when she was struck by the automobile 
driven by the defendant Clarence Ferkel. 
The defendant Motorists Mutual Ins. Co. 
insured the automobile being driven by 
Ferkel. At the time of the accident (which 
occurred in Ohio) Ferkel resided with his 
parents near Clyde, Ohio, and before suit 
was filed against him by the plaintiff, he 
left for California where he has since re- 
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sided. Under the Non-resident Motorist’s 
Law summons was issued directed to Ferkel 
at 2024 Sherbourne Drive, Los Angeles, 
California, which was the address given by 
him in his affidavit filed upon the hearing 
of a motion to quash service of summons, 
filed in a prior action arising out of the 
same accident. Service was made upon the 
Secretary of State with proper return, and 
an attested copy thereof was sent by regis- 
tered mail to Clarence Ferkel with address 
2024 Sherbourne Drive, Los Angeles, Cali- 
fornia. The envelope containing the copy 
was returned by the postal department to 
the sheriff of Sandusky county endorsed, 
“Unknown at address,” and the sheriff’s re- 
turn was so made. The case proceeded to 
trial and judgment was rendered against 
Ferkel in the sum of $2,750. The insurer 
was brought into the suit by a supplemental 
petition. As defense it urged the invalidity 
of the service of summons on Ferkel. 


The service upon Ferkel was effected pur- 
suant to the provisions of Section 6308-2 
which provides that summons shall be 
served by the officer to whom directed upon 
the Secretary of State of Ohio 

“and by sending to the defendant, by registered 
mail, postage prepaid, a like true and attested 
copy thereof, with an endorsement thereon of 
the service upon said Secretary of State, ad- 
dressed to such defendant at his last known 
address. The registered mail return receipt of 
such defendant shall be attached to and made a 
part of the return of service of process."’ 


The trial court found that service had been 
properly made on Ferkel, and judgment 
was entered for the defendant. On appeal 
by the insurer to the Court of Appeals, 
judgment against the insurer was reversed, 
and final judgment entered for the insurer 
on the ground that “no service of summons 
was had upon the defendant.” Upon mo- 
tion the record was certified to the Ohio 
Supreme Court, where the trial court’s judg- 
ment against the insurer was affirmed, the 
court holding that service upon Ferkel had 
been effected, and in compliance with the 
statute. “The question here is whether un- 
der the provisions of Section 6308-2 General 
Code, actual notice to the defendant is re- 
quired. The provision for mailing the copy 
of summons ‘to the last known address’ in 
itself evidences a legislative intent to pro- 
vide for cases in which notice is not actually 
delivered to the defendant. Where it in- 
tended in every case that notice be actually 
delivered to the defendant, there would be 
no necessity for providing that notice should 
be sent to a particular place, to wit, the ‘last 
known address’.” The statutes of Ohio do 
not generally require that a defendant re- 
ceive the summons in order that service be 
complete. And Section 6308-2 makes it 
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reasonably certain that notice will reach the 
defendant, but does not require proof that 
the defendant receive such notice as a pre- 
requisite to jurisdiction to hear and deter- 
mine the cause. There is no merit in the 
defendant’s contention that the section is 
inapplicable to one who was a resident of 
the state when the injury occurred and 
thereafter became a resident of another 
state-—Hendershot, appellant v. Ferkel, Mo- 
torists Mutual Ins. Co., Ohio Supreme 
Court. August 9, 1944. 21 CCH Automo- 
BILE CASES 312. 


James M. Hinton, Glenn P. Bracy, for appellant. 
Wilbur E. Benoy, Arthur M. Sebastian, Stahl, 
Stahl & Stahl, for appellee. 


OMNIBUS CLAUSE—PERMISSIVE 
USE OF TRUCK 


(OREGON) 


© Employer’s truck used for 
hunting trip 


The appellant insurance company issued to 
Harold E. Wells a policy of automobile lia- 
bility insurance which contained what is 
known as an “omnibus” provision, which ex- 
tends the insurance coverage in addition to 
the named insured [Wells] to any person 
using the automobile provided the actual 
use is with the permission of the named in- 
sured. On June 28, 1942, Dake, an em- 
ployee of the named insured, while driving the 
insured truck, was involved in a collision, 
which resulted in the death of Emmett C. 
Jasper. One of the appellees is the adminis- 
trator of his estate. Others were injured 
and they asserted claims against Wells as 
owner of the truck and against the appellant 
insurance company. The action was tried by 
the court without a jury. The trial court 
found that the insured truck in this case was 
being used with the permission of the named 
insured. On appeal the finding and judg- 
ment of the trial court was affirmed. ‘There 
was considerable conflict in the testimony. 
The insured testified that the truck was 
never used without express permission. Dake 
testified that he used the truck to go hunt- 
ing and he used the insured’s gun also, and 
that sometimes he had the insured’s express 
permission but very often he did not. Testi- 
mony shows that in order to transport his 
crew back and forth to work, the insured 
used this truck and sometimes he drove and 
sometimes a member of his crew drove the 
truck; the employees used the truck to haul 
furniture and wood. Dake testified he used 
the truck also to go fishing. The insured 
did not deny that Dake had used the truck 
to go fishing and hunting. Dake purchased 
gasoline for the truck and also for a friend’s 
car from the logging commissary and these 
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purchases were charged and then deducted 
from Dake’s pay check. The insured saw 
most of these gasoline slips. On the Friday 
evening preceding the accident, Dake, Shel- 
don [another employee] and the insured 
were driving out of the woods. According 
to the testimony, Dake and Sheldon dis- 
cussed a hunting trip and there was also 
some discussion of fixing the horn on the 
yarder on this trip. It was understood ac- 
cording to the testimony that the truck was 
to be used for these purposes, on June 28, 
1942. We feel that this evidence is sub- 
stantial and does support the finding of the 
lower court.”—Hartford Accident & Indem- 
nity Company, appellant v. Jasper, Admr., 
et al. United States Circuit Court of Ap- 
peals, Ninth Circuit. August 3, 1944. 21 
CCH AutTomosize Cases 202. 


James Arthur Powers, Portland, Ore., for ap- 
pellant. 

McCamant, King & Wood, Borden Wood, Robert 
S. Miller, Portland, Ore., for appellees Jasper 
and Brown. 


WRONGFUL DEATH STATUTE 
CONSTRUED-SURVIVING SPOUSE v. 
WIDOWED MOTHER 


(VIRGINIA) 


e Persons entitled to the recover 
Surviving husband separate 
wife 

Where the statute provides that the entire 
recovery for the wrongful death of a mar- 
ried woman goes to her husband, does the 
fact that they have been separated and have 
lived separate and apart for many years up 
to the time of her death bar the husband 
from recovery? No. says the Virginia Su- 
preme Court of Appeals. Here the husband, 
as administrator of the deceased wife’s es- 
tate, obtained a judgment against the de- 
fendant, the owner and operator of a bus 
which struck and killed the deceased. There 
being no children, he was directed to turn 
over the amount of the recovery to himself 
in his personal capacity. The widowed 
mother of the deceased, although she was 
not made a party below, did file a motion 
to vacate the judgment, which motion was 
denied. She thereupon appealed, claiming 
a right to share in the recovery. Principally 
she based her claim of right to recover on 
the fact, not controverted, that the deceased 
and her husband had not lived together as 
man and wife for about fifteen years prior 
to her death. The deceased had contributed 
about $10 per month towards the support of 
her mother. The court held that living 
apart, withottt more, does not destroy the 
right to bring the action which is created 
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by the statute. Damages recovered are no 
part of the estate of the decedent in such 
actions. The wrongdoer is not required to 
contribute to others than those mentioned 
in the statute. He is not required to con- 
tribute to the estate of the deceased. The 
classes of beneficiaries described in the stat- 
ute are exclusive. Other classes or persons 
cannot be added by judicial construction. 
“Tt is true the affidavit discloses that Ernest 
Kee and his wife had lived apart for about 
fifteen years prior to her death. However, 
it does not disclose that they had been di- 
vorced, or that either had voluntarily de- 
serted the other, or that he had lived in 
adultery, or that he did not support his wife. 
It does not disclose the reason for their liv- 
ing apart, or that there was any ground for 
divorce.” The appellant has no interest in 
the recovery here involved. The judgment 
of the lower -court was affirmed.—Porter, 
etc. v. Virginia Electric and Power Co. et 
al. Virginia Supreme Court of Appeals. 
September 6, 1944. 21 CCH AUTOMOBILE 
Cases 264. 


“PROTECTION OF SALVAGE” CLAUSE 
—COLLISION AND FIRE POLICY 
(VIRGINIA) 

e Insured’s duty 





The plaintiff insured’s automobile was de- 
stroyed by fire, and he sued the defendant 
insurer under his policy. The policy con- 
tained the following usual clause: 
“Protection of Salvage. In the event of any loss 
or damage, whether insured against hereunder 
or not, the assured shall protect the property 
from other or further loss or damage, and any 
such other or further loss or damage due directly 
or indirectly to the Assured’s failure to protect 
shall not be recoverable under this policy.”’ 


The insurer defended on the ground that 
the plaintiff had violated this clause of the 
policy in that he not only failed to protect 
the automobile from loss or damage, but 
directly contributed to it by doing nothing 
to save it from destruction by fire, himself, 
but actually prevented others from so doing. 
(It pursued this attitude to the extent of 
having a criminal warrant issued against the 
assured which resulted in his being hailed 
before a grand jury which, however, de- 
clined to indict him, although Mr, Rauh, an 
adjuster for the company, was a witness 
before that tribunal. 


Plaintiff lived in Bristol, Virginia, and con- 
ducted a newspaper route for the Bristol 
Herald Courier, in connection with the deliv- 
ery of some mail sacks at Damascus, which 
was his point of destination. It was his 
habit to leave Bristol] at 2 a. m., make his 
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rounds, and return about 10 a.m. The ac- 
cident happened on Monday morning. He 
had had little sleep the previous Sunday, 
finding it difficult to sleep with guests in 
and out of the house throughout the day. 
On his route he found himself dozing off 
and on and when rounding a curve in the 
road where there was a sloping embank- 
ment some 10 feet high, the automobile 
went off through a wire fence, striking a 
telephone pole and landing on its side. He 
managed to get his mail sacks out and some 
of his papers which he carried up to the 
highway he had left. He was then near 
Damascus, and he sat there hoping that 
some one would come along and take him 
to his destination. He was a cripple. He 
could not right the car himself. Indeed, it 
could not be done with help that subse- 
quently proffered aid. It was about day- 
light when the accident happened. Later 
two men named Widener who lived nearby 
came along, with a 12 year old boy, and a 
little later, Robert R. Preston, Jr. The 
former noticed some smoke and suggested 
getting the tires off. The plaintiff went to 
the back of the car for this purpose, but 
realized that he had left the keys in the 
ignition and frankly said that he did not 
intend taking any chance in getting any tire 
tools out of the car; that gas had escaped 
from the tank and filled the bowl of the 
fender to the extent of several gallons and 
that one of the men put his finger in it and 
said “it is gas” and he advised not getting 
too close to it, that it might explode. In 
a few minutes Preston appeared. His testi- 
mony was not convincing as to the attitude 
of the plaintiff. In answer to one question 
he said that Greene said the insurance com- 
pany would object to anything being taken 
off of the automobile. Then he was asked 
this question: 

“X9, Did Greene prevent you or anybody else, 
to your knowledge, from trying to take the car 
tires off or to save the automobile or do any- 
thing else they wanted to, to prevent that fire? 
A. No, sir.”’ 


Carl Mock was a witness introduced by 
the defendant who said that he left the 
scene of the car because he felt that it was 
dangerous to be near it. A number of wit- 
nesses, including a physician, a police officer, 
and a deputy sheriff, testified as to the ex- 
cellent reputation of the plaintiff as an up- 
right, moral and a law-abiding citizen. The 
conflicts in the testimony, and there are 
some, under the familiar rule, must be re- 
solved in favor of the plaintiff. 


The judgment for plaintiff was affirmed.— 
City of New York Insurance Company v. 
Greene. September 6, 1944. Virginia Su- 
preme Court of Appeals. 21 CCH Avuto- 
MOBILE CASES 269. 
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Fire and Casualty 


IN THE CURRENT PA RADE OF CASES SUUUTEONLENADENESNN NGNUENANE NAT AAUTTNT NLL ATLL ETNNNA HUA NENA TEEN MANOR ONT NN ETH NNE Ne eeN DONNA NE REMNANT ATTY 


LAUNDRY’S LIABILITY FOR 
BAILED GARMENTS: 
Contract or tort (Ga.) 


PROOF pee, VOSS Warr ES AND 


page 621 


USE AND OCCUPANCY POLICY— 
NET PROFITS OF BUSINESS: 

Method of figuring sales price—Av- 

erage prior sales price v. Actual 


ESTO market sales price (Cal.) page 623 
Distinction between (Del.) page 622 
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LAUNDRY’S LIABILITY FOR BAILED 
GARMENTS—CONTRACT OR TORT 
(GEORGIA) 


e Impressing insurance fund with 
implied trust 





Fur and woolen garments which the plain- 
tiffs had stored with the Briarcliff Laundry, 
Inc. were destroyed when the laundry and 
its contents were destroyed by fire. Briar- 
cliff Laundry, Inc. had bought the laundry 
from the predecessor company, Briarcliff, 
Inc., securing the purchase money by a 
trust deed, under the terms of which the 
purchaser was required to carry $200,000 fire 
insurance on the building and machinery 
with loss payable to the trystee. A little 
more than a year after the sale, the laundry 
burned down. The plaintiffs, four women 
patrons of the laundry, brought this action 
on behalf of themselves and other similarly 
situated, sued the laundry, the predecessor 
company, and the fire insurance companies. 
When plaintiffs stored their garments with 
the laundry, they were issued a receipt 
bearing the name of the predecessor com- 
pany and containing an itemized statement 
of the charges to be made, one item of 
which was storage and insurance with a 
notation that the articles would be insured 
against loss by fire or burglary. There was 
evidence that a charge was made for insur- 
ance on each package of laundry handled 
also, although no insurance had been taken 
out by the company to cover the customer’s 
goods except a $1,000 “bailee policy”, which 
was considerably less than the average daily 
value of customer goods in their hands. 
The company carries the $200,000 fire in- 
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surance policy covering the building and 
machinery in favor of the predecessor com- 
pany in accordance with the terms of the 
sale, and this insurance the plaintiffs sought 
to impress with a trust for the payment of 
their claims. Upon the filing of the plain- 
tiffs’ petition an order was granted enjoin- 
ing defendants from collecting the fire 
insurance and appointing a receiver to take 
charge of the damaged clothing and collect 
the proceeds of the insurance policies. The 
defendants demurred to the petition on the 
ground of misjoinder of parties plaintiff and 
defendant, and a misjoinder of causes of 
action on the ground of multifariousness. 
The trial court overruled the demurrer, and 
this order was affirmed by the reviewing 
court, which declared that the petition as 
amended set forth a cause of action ex de- 
licto on the basis of conspiracy to defraud, 
and that the allegations relating to contract 
were merely a matter of inducement or 
one incident of a series of conduct forming 
a course of dealing, all tending to a single 
purpose. 


“We construe the allegations in reference 
to the contract for storage of wearing ap- 
parel, not as a specific allegation of a con- 
tractual relation upon which the suit is 
predicated, but as an incident of joint con- 
duct to illustrate and establish a conspiracy 
to defraud; and accordingly the court did 
not err in overruling the demurrer to the 
petition as containing a misjoinder of parties 
plaintiff, parties defendant, causes of action, 
or as being multifarious”. 


“Tt is insisted by the plaintiffs in the trial 
court that the judgment restraining and en- 
joining the old company and the bank, as 
trustee, from collecting the proceeds of the 
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$200,000 fire insurance policies; appointing a 
receiver for the proceeds of the $200,000 fire 
insurance policies; and decreeing the pro- 
ceeds of these policies to be a trust fund for 
the payment of claims of petitioners and 
others similarly situated; should be sustained 
on the theory that the proceeds of these 
fire insurance policies are a trust fund in 
their favor. This contention is based upon 
the fact that the new company charged for 
fire insurance on each contract for storage 
of both fur and woolen garments, though 
they carried no insurance; and also charged 
one cent on each package of laundry for fire 
insurance to cover these items. It is insisted 
that by reason of the customers’ having 
paid insurance upon these items to the com- 
pany, and the company having paid fire 
insurance premiums for the $200,000 policies 
to cover the building and machinery, the 
proceeds of the $200,000 insurance on build- 
ing and machinery thus became impressed 
with an implied trust in favor of petitioners. 
As an additional reason advanced in sup- 
port of this contention, it is further insisted 
that the new company charged one cent on 
each package of laundry for fire insurance, 
though it carried no adequate fire insurance 
to cover this contingency. What right of 
action against the new company this would 
give to any customer who paid the insurance 
charge and suffered loss, or whether the col- 
lection of these various charges for insur- 
ance without supplying the insurance pro- 
tection amounted to a fraud upon its cus- 
tomers who paid this charge, is not here 
directly involved. Such charges for insur- 
ance as had been previously paid by other 
customers could not inure to the benefit 
of these petitioners in so far as establish- 
ing an implied trust to the fund here involved, 
even if it be shown that money previously 
collected from other customers actually was 
used in the purchase of the $200,000 policies. 
At the time of the fire these petitioners and 
other similarly situated held storage con- 
tracts upon which there was a charge to 
cover fire insurance, but these charges had 
not been paid, and consequently petitioners 
had not supplied any funds which could 
form the basis of an implied trust in their 
favor. Accordingly, the court erred in en- 
joining the Fulton National Bank as trustee, 
from collecting the proceeds of the $200,000 
fire insurance policies which were carried 
under the terms of the security deed; and 
in directing that the receiver proceed with 
the collection thereof and that this fund be 
impressed with a trust for the payment of 
claims of petitioners.” The judgment was 
affirmed in part, and reversed in part.— 
Briarcliff, Inc., et al. v. Kelley et al. Georgia 
Supreme Court. September 11, 1944. 5 
CCH Fire anp Casua.ty CASEs 294. 
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James A. Branch, Thomas B. Branch, Jr., 
Hirsch Smith, Kilpatrick, Clay & Cody, Atlanta, 
Ga., for appellants. 

Powell, Goldstein, Frazer & Murphy, Woodruff, 
Ward & Etheridge, Mary J. Payne, M. Neil 
Andrews, U. S. Atty., Clifford Walker, A. S. 
Henson, O. L. Hathcock, John H. Hudson, Estes 
Doremus, Smith, Smith & Bloodworth, Carl F. 
Hutchinson, J. S. Slicer, Atlanta, Ga., for ap- 
pellees. 


PROOF OF LOSS- 
WAIVER AND ESTOPPEL 
(DELAWARE) 


@ Distinction between waiver and 
estoppel 


The plaintiff had sustained damage through 
sprinkler leakage, and sued its insurer. The 
latter denied liability on the ground that 
proof of loss had not been filed within Sixty 
days as required by the terms of the policy. 
The plaintiff’s declaration, in excuse alleged 
waiver and estoppel. To this the defendant 
demurred. It was admitted that the acts of 
waiver occurred after the expiration of the 
sixty day period. They consisted of the in- 
surer denying liability on the ground that 
the damage was the result of a boiler ex- 
plosion (and so not covered by the policy); 
an alleged offer of settlement; a direction 
by the insurer to the insured to repair and 
replace the damaged property; and a 
promise by the insurer to prepare for the 
insured to sign, a proper proof of loss. The 
insurer, demurring, to avoid the effect of 
these acts, claimed that they had all oc- 
curred after the expiration of the sixty day 
period for the filing of a proof of loss; and 
that therefore they cannot, even if proven, 
operate as a waiver. The defendant’s argu- 
ment was that waiver and estoppel are 
fundamentally equitable doctrines, and are 
frequently used by the courts, especially in 
insurance cases, as convertible terms; that 
waiver is necessarily based on some act or 
declaration of the insurer by which the in- 
sured is caused to believe that rendition of 
proof of loss within the stipulated time 
would not be required; and, consequently, 
any act of the insurer. occurring after the 
expiration of the period cannot logically be 
said to have induced the insured’s failure to 
render proof of loss within the prescribed 
time. In short, the contention is that 
waiver of the provision cannot be implied 
after the expiration of the stipulated period. 
“Anyone may forego a right intended for 
his own benefit in the absence of some rule 
of public policy. A waiver is the intentional 
relinquishment of a known right, either in 
terms or by such conduct as clearly indi- 
cates an intention to renounce a known 
privilege of power. It involves both knowl- 
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edge and intent, and is based on the idea 
of consent, express or implied. In strict- 
ness, waiver is referable to the act or con- 
duct of one party only. It depends on what 
one party intended to do, rather than upon 
what he induced his adversary to do, as in 
estoppel. The doctrine does not necessarily 
imply that one party to the controversy has 
been misled to his detriment in reliance on 
the conduct of the other party; and waiver 
is not only consistent with, but is generally 
created upon knowledge of all the facts by 
both parties. There may, therefore, be a 
waiver of an existing right apart from any 
element of estoppel. Waiver implied from 
circumstances is a question of fact depend- 
ent upon the particular facts of the case, and 
it is usually for the jury to say whether the 
conduct of the party evidences a conscious 
and voluntary abandonment of some right 
or privilege. On the other hand, estoppel 
has a tortious quality, and is maintainable 
only where the conduct of the one party has 
induced another to change his position for 
the worse, in which case the law vests the 
consequences upon him who is the author 
of the mischief by declaring an estoppel. In 
particular, the conduct of an insurer may 
not have misled the insured to his prejudice; 
yet if conscious of its right, the insurer has 
evidenced an intention to renounce the ad- 
vantage of a stipulated cause of forfeiture, 
either expressly or by clear implication, the 
law, zealous always to avert the forfeiture, 
will hold the insurer bound as by an election 
to treat the contract as though no cause of 
forfeiture had, in fact, occurred.” Each of 
the acts of waiver alleged against the in- 
surer, would, if proved, constitute a waiver 
of proof of loss, as required by the policy. 
Therefore the insurer’s demurrer to the 
plaintiff’s declaration setting up these matters 
of excuse for not filing a proof of loss, were 
overruled.—Nathan Miller, Incorporated v. 
Northern Insurance Company of New York. 
Delaware Superior Court, New Castle 
County. August 22, 1944. 5 CCH Fire ann 
CASUALTY CASEs 289. 


William Prickett, Wilmington, Del., for plaintiff. 


Albert L. Simon, Wilmington, Del., for de- 
fendant. 


USE AND OCCUPANCY POLICY— 
NET PROFITS OF BUSINESS 
(CALIFORNIA) 

@ Method of figuring sales price 


The plant of the Pathfinder Petroleum 
Company, manufacturing gasoline, was de- 
stroyed by fire. It was insured with the 


General Insurance Company of America, 
under a “use and occupancy” policy, insur- 


1944 


ing its loss of profits of the business during 
the period of loss of use and occupancy 
caused by the fire. To prove the loss of 
net profits, the insured showed its cost of 
manufacture, and its prior sales price for 
the eight months before the fire, during 
which the plant had been operating. Dur- 
ing the first five of the months the sales 
price per gallon of gasoline rose steadily. 
There was a substantial drop in the sales 
price for the succeeding three months up to 
the time of the fire. It dropped during the 
three months of the ninety days loss of use 
period covered by the policy. The insured, 
in figuring its sales price, used an average 
price for the eight months, to arrive at an 
average monthly profit. This it did by add- 
ing the higher profits of the first five ear- 
lier months to the much lower profits of 
the last three months before the fire. This 
it claimed as a correct method of computa- 
tion, because of the policy provision that 
“In determining the amount of net profits 
for the purpose of ascertaining the 
amount of loss sustained . . . due consid- 
eration shall be given to the experience of 
the business before the fire and the probable 
experience thereafter.” However the court 
held that the District Court had erred in 
adopting this criterion urged by the plaintiff. 
The prior sales price was not relevant, be- 
cause the actual sales price could be shown 
by the market price current during the 
period of prevented production covered by 
the insurance; the prior sales experience had 
no logical connection with the sales price 
during the suspension period. The policy 
provision “due consideration shall be given 
to the experience of the business before the 
fire’ requires the interpretation of “due con- 
sideration” to read “rational consideration.” 
There is no rational relationship that busi- 
ness men would recognize in a suit upon a 
contract guaranteeing, say, certain profits 
on a plant built by one party for another, be- 
tween profits of the five high sales price 
months from January to May 31, and those 
to be estimated for September, October and 
November, when the sales price had such 
heavy drop. “The judgment against the 
insurer so far as it awards damages for net 
profits is reversed and remanded for a new 
trial in which consideration shall be given 
to the matters decided in this opinion.”— 
General Insurance Company of America, 
appellant v. Pathfinder Petroleum Company. 
United States Circuit Court of Appeals, 
Ninth Circuit. August 29, 1944. 5 CCH 
Fire AND CASUALTY CASEs 284. 
W. O. Schell, Gerald F. H. Delamer, Los Angeles, 
Cal., for appellant insurer. 
George Penney, Jean Wunderlich, Earl Glen 
Whitehead, Los Angeles, Cal., for appellant 
insured. 
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AMBIGUITY IN _ DESIGNATION 
OF BENEFICIARY: 


AMBICUITY IN DESIGNATION OF 
BENEFICIARY—WAR RISK INSURANCE 


(TEXAS) 
© Interpleader 


Arlis D. Edgar, the deceased, on April 4, 
1942, shipped as a member of the crew on 
the SS Oklahoma at Port Arthur, Texas. 
The insurance company had issued a policy 
of War Risk insurance insuring the lives 
of the members of the crew, each member 
being insured in the sum of $5000. The 
insured, in his written designation of Bene- 
ficiary made the following designation of 
beneficiary of the proceeds of such policy: 


‘“‘NAME, Mrs. A. Edgar; AGE, 38; RELATION- 
SHIP, Mother; ADDRESS, Hemphill, Texas; 
SHARE, ALL.”’ 


Four days later, the SS Oklahoma was sunk 
by enemy action and the insured lost his 
life. One of the appellees, Mollie J. Edgar, 
was the mother of the deceased; she was 
36 years old and resided at Hemphill, Texas, 
at the time the designation of beneficiary 
was made. Mrs. A. Edgar, one of the 
appellants, is the wife of Austin Edgar, an 
uncle of the deceased. Her given name was 
Ima Lee Edgar. She was 24 years old 
at the time of such designation as bene- 
ficiary and also resided in Hemphill, Texas. 
William. Gooch Edgar was the father of 
the deceased, and was appointed and quali- 
fied as administrator of the estate of the 
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IN THE CURRENT PARADE OF FWA OM 


JURISDICTIONAL AMOUNT—DE- 
CLARATORY JUDGMENT: 


War risk insurance (Tex.) page 624 Future disability benefits not to be 
DENIAL OF ISSUANCE AND EX- considered (La.) page 627 
ISTENCE OF POLICY 
Proof of agency (S. C) page 625 RIGHT TO CHANGE BENEFICI- 
DESIGNATION OF FIANCEE AS ARY—NON-ASSIGNABILITY 
“WIFE”, BENEFICIARY: PROVISION: 
Repudiation of agreement to marry Replevin of policy (N. J.) page 628 
—Suicide of insured (N. Y.) page 626 TOTAL AND PERMANENT DIS 
nee etiam ABILITY—RESUMPTION OF 
Fatal blow on head by robber SAME EMPLOYMENT: 
(Ga.) page 627 Comparable income rule (S. C.) page 629 
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deceased. William Gooch Edgar and Mollie 
J. Edgar had been divorced for about three 
years before the death of the deceased sea- 
man. The insurer filed its interpleader and 
deposited the sum of $5000 in court, alleg- 
ing that it stood ready to pay the proceeds 
of said insurance policy to the person or 
persons legally entitled thereto, but that 
the various parties had all made claim to 
the proceeds. The appellant, Mrs. A. Edgar, 
asserted as a basis for her claim that she 
was the designated beneficiary and was 
therefore the proper person to be paid. The 
appellee, Mrs. J. Edgar, asserted that she 
is the mother of the deceased, designated by 
the deceased, and that while her name was 
not Mrs. A. Edgar she was the mother of 
the deceased and was 36 years of age, and 
was residing in Hemphill, Texas, at the 
time of the designation of beneficiary. She 
asserted that her son intended to designate 
her, but the name “Mrs. A. Edgar” was 
written by mistake or inadvertence. The 
appellee, William Gooch Edgar, the qualified 
administrator of the estate of the deceased 
seaman, claims under the proposition that 
no beneficiary had been clearly and unam- 
biguously named-and the proceeds of such 
policy of insurance should be paid to him 
as administrator. 


The case was tried before a jury and at 
the conclusion of the testimony the court 
submitted the following special issue for the 
jury’s determination: 
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“Special Issue No. One. 


From a preponderance of the evidence whom 
do you find that Arlis D. Edgar, deceased, in- 
tended to name or designate as beneficiary in 
the beneficiary designation offered in evidence 
in this case? 


Answer by stating the name of the person.”’ 


The jury in its verdict made the following 
answer: 


“Mrs. Mollie J. Edgar."’ 


The judgment for the mother was affirmed. 
There was no error in the court’s allowing 
the witness Mollie J. Edgar to testify as 
to the contents of the identification book 
which the insured customarily carried on his 
person at all times, and which he had on 
his person at the time he went aboard the 
SS Oklahoma for his last voyage. The facts 
sufficiently show that the book was probably 
lost on the ship on which the deceased lost 
his life, and that any search for it would 
prove fruitless, and therefore no error was 
committed in allowing the introduction of 
secondary evidence of the contents of the 
book. Moreover, the appellant, Mrs. A. 
Edgar, in the cross-examination of the same 
witness developed practically the same testi- 
mony as that complained of. There was no 
error in the trial court’s excluding certain 
testimony of the administrator concerning 
a statement made to him by the deceased 
a short time before he sailed on his last 
voyage. The excluded statement was to the 
effect that deceased was going to make his 
insurance payable to his aunt Ima Lee 
Edgar, one of the appellants, and purportedly 
gave his reasons for such action. On the 
objection of appellee Mollie J. Edgar, this 
was excluded as coming under the exclusion 
of the “Dead man’s statute.’’ The exclusion 
was proper. The jury’s finding for the 
insured’s mother was affirmed.—Edgar et 
al., appellants v. Rhode Island Insurance 
Company et al. Texas Court of Civil Appeals, 
Beaumont. June 8, 1944. 10 CCH Lire 
Cases 136. 

Minton & Minton, Hemphill, Tex., E. R. Wright, 


Goodhue Bldg., Beaumont, Tex., W. P. Sexton, 
Orange, Tex., for appellants. 


Fulbright, Crocker, Freeman & Bates, Houston, 
Tex., K. W. Stephenson, Orange, Tex., for ap- 
pellees. 


DENIAL OF ISSUANCE AND EXISTENCE 
OF POLICY BY INSURER 


(SOUTH CAROLINA) 
@ Proof of agency 


David (Ben) Green, a negro twenty-four 
years of age, was killed in an affray in 
Georgetown. The plaintiff, claiming to be 
the beneficiary of an insurance policy for 





$400 which she claimed had been issued on 
Green’s life, sued the insurer, who denied 
that any such policy had ever been issued. 
Plaintiff’s evidence was that the policy had 
been issued on the life of Green her cousin, 
long prior to his death; that when Green 
moved from the town where plaintiff lived, 
he left the policy with her, doing so in the 
presence of the defendant’s agent, Mr. Hug- 
gins; that plaintiff paid the weekly premium 
of fifteen cents to Mr. Huggins for three 
years and a half, and up to the time when 
Green was killed. From then until this 
suit was brought, plaintiff (an ignorant colored 
woman) made continuous efforts to collect 
on the policy but without success. When 
the insured died she delivered a death certi- 
ficate together with her premium book to 
Mr. Huggins. She showed the policy to the 
local magistrate, some two years after the 
death of the insured. She took the policy 
to an attorney to have him collect on it. 
But on the advice of Mr. Ellis, the agent 
who succeeded Mr. Huggins, she got it 
back from her attorney, and took it home, 
where she kept it, with other papers, in a 
little black bag. Shortly thereafter, she 
sent a letter to the home office of the 
defendant in Atlanta with reference to the 
matter, and within a week a man who held 
himself out as the superintendent of the 
appellant insurer, came to her home and re- 
quested to see all policies or papers that 
she had with this insurance company. She 
handed him the bag containing the policy 
on the life of Green; he then told her and 
her husband, who was present, to make 
further search for any other papers she 
might have. She knew that she had no 
more, but upon his urging she and her 
husband went into another room for about 
five minutes to make further search. When 
they returned to the room where the pur- 
ported agent was, he was closing his brief 
case and he told her that he had not found 
any policy issued by the company upon the 
life of Green, but she would hear from the 
company. When this man first called at 
the plaintiff's home, he informed her that 
he had the letter which she had sent to 
the company. He had this letter in his 
hand; she saw it, and (although she could 
neither read nor write) she recognized it 
as the same letter which she had sent to 
the company. She testified that the policy 
was in the bag when she gave it to this 
alleged agent, and after he left, it was not 
there, and that she had not seen it since 
that time. Huggins, the agent, denied the 
existence of such a policy. However both 
the magistrate, and the attorney (referred 
to in the plaintiff's testimony) corroborated 
her story. Also, her husband corroborated 
her story as to the visit from the man 
representing himself as an agent of the 


1944 LIFE, HEALTH AND ACCIDENT 





(625) 





company. The principal point made by the 
appellant insurer was that the lower court 
erred in admitting testimony for the plain- 
tiff that the man who came to see her from 
Atlanta was an agent of the appellant, when 
proof of such agency rested only upon state- 
ments made by the alleged agent. The pur- 
pose for which this testimony was offered 
by the respondent was to show that the 
original policy was lost, in order to prove 
its existence and contents by secondary 
evidence. While it is true that agency may 
not be established solely by the declara- 
tions and conduct of the alleged agent, 
such declarations and conduct are admissible 
as circumstances in connection with other 
evidence tending to establish the agency. 
It often occurs that direct proof of the 
fact of agency is impossible. This was true 
in the case at bar. But agency may be 
established by circumstances, apparent re- 
lations and conduct, and may be proved 
by circumstantial as well as positive testi- 
mony. The purported agent not only de- 
clared himself to be the superintendent from 
Atlanta of appellant, but exhibited to re- 
spondent a letter which she recognized as 
the letter which she had mailed to the home 
office of the company at Atlanta one week 
before. Even though she could not read 
and write, she recognized the letter as the 
same letter which she had sent. The evi- 
dence was sufficient to be submitted to the 
jury as tending to show the circumstances 
under which she claims to have lost the 
original policy. The judgment for the plain- 
tiff was affirmed.—Drayton v. Industrial 
Life & Health Insurance Company, appel- 
lant. South Carolina Supreme Court. July 
17, 1944. 10 CCH Lire Cases 127. 
McEachin & Townsend, Florence, S. C., F. A. 
Thompson, Conway, S. C., for appellant. 

W. Kenneth Suggs, J. Reuben Long, Conway, 
S. C., for respondent. 


DESIGNATION OF FIANCEE 
AS “WIFE,” BENEFICIARY _ 
(NEW YORK) 


e@ Repudiation of agreement to marry 
Suicide of insured 





Does this paragraph 13/of the complaint 
state a cause of action?: 


‘13. Upon information and belief, that such 
change of beneficiary in favor of the defendant 
Miriam Bergman then known as Miriam Korn, 
wag made by the insured in reliance upon her 
agreement to marry him, and as a condition of 
the fulfillment of such agreement by her, and 
that the aforesaid acts and conduct of the de- 
fendant, after such change of beneficiary, de- 
feated and frustrated such intent and purpose of 
the insured in designating her as such sub- 


THE INSURANCE LAW 
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stituted beneficiary, and that such attempted 


change was and is therefore invalid and in- 
effectual * * *"’ 
The plaintiffs, sisters of the insured, were 


beneficiaries of the policy before the change 
that was made. The defendants are Miss 
Bergman, and the United States (who granted 
the policy to the insured). On April 29, 
1942 at the request of the assured the amount 
of the insurance was made payable to his 
two sisters (the plaintiffs). At the assured’s 
request on September 9, 1943 there was en- 
dorsed on the policy on September 16, 1943, 
that the insurance shall be payable at the 
death of the assured to “Miriam Goldin, 
his wife.” ‘Miriam Goldin” is the defend- 
ant, who now moves for dismissal of the 
complaint; she is the defendant Miriam 
Bergman who was formerly Miriam Korn. 
On September 18th, 1943, two days after 
the endorsement last mentioned, the assured 
committed suicide. The defendant Miriam 
Bergman never was the wife of the assured 
but after the death of the assured, married, 
and is now known as Miriam Bergman. 
Prior to September 9, 1943, Goldin the 
assured, and the defendant Bergman, en- 
tered into an agreement whereby they be- 
came engaged to marry each other. Between 
that date and September 18, 1943, the date 
of death, that agreement to marry was re- 
pudiated and broken by the defendant Berg- 
man by her absolute refusal to marry the 
assured and that agreement was terminated. 
In consequence of the refusal of the de- 
fendant Bergman to marry the assured, he 
committed suicide, 


The contention of the defendant, who moves 
to dismiss the complaint, is that neither in 
this paragraph (above quoted) nor any- 
where else in the complaint is there an alle- 
gation of a bilateral agreement between the 
assured and the moving defendant to the 
effect that her designation as beneficiary 
under the policy was contingent upon her 
marriage to the defendant, and none as a 
matter of law can be implied; that all that 
is alleged is that the assured relied upon 
the unilateral understanding that defendant 
would marry him and that his intent and 
purpose was frustrated, which, it is said, 
does not convert the unilateral understand- 
ing into a bilateral agreement. The court 
held that while the complaint did not speci- 
fically allege a bilateral agreement, to the 
effect that the designation of the defendant 
as beneficiary would be contingent upon her 
actually marrying the assured, it does allege 
a bilateral agreement of engagement to marry, 
in reliance upon which agreement the as- 
sured made the change of beneficiary, and 
that the refusal of the defendant to marry, 
frustrated the intent and purpose of the 
change. These allegations, coupled with the 
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chronology of events, are sufficient under 
the Rules of Civil Procedure to show that 
the plaintiffs are entitled to relief, assuming 
that they can prove the allegations of their 
complaint. Rule 8 (a) (2) requires only that 
the pleading shall contain “a short and plain 
statement of the claim showing that the 
pleader is entitled to relief”. It is not re- 
quired to state a “cause of action.” The 
motion to dismiss was denied.—Fay et al., 
v. Bergman et al. United States District 
Court, Southern District of New York. 
August 31, 1944. 10 CCH Lire Cases 135. 
Myers & Sherwin, David S. Myers, 285 Madison 
Ave., New York, N. Y., for plaintiff, Fannie 
Goldin Fay. 

Herbert Spencer Leman, 360 Lexington Ave., 
New York, N. Y., for plaintiff, Celia Goldin 
Karp. : 

Pfeiffer & Crames, Alexander Pfeiffer, Charles 
H. Wald, 551 Fifth Ave., New York, N. Y., for 
defendant, Miriam Bergman. 


HOMICIDE EXCLUSION CLAUSE- 
DOUBLE INDEMNITY 


(GEORGIA) 
© Fatal blow on head by robber 


A lick on the head inflicted by a robber, 
killed the insured McLendon. His wife sued 
for double indemnity, claiming that this was 
an accident within the meaning of the pol- 
icy on McLendon’s life. However, the pol- 
icy excluded from double indemnity benefits, 
death resulting directly or indirectly from 
homicide. After paying the face value of 
said policy, the insurer defended the double 
indemnity feature on the ground that the 
death of the insured was caused by “homi- 
cide’. The trial court entered: judgment for 
the defendant on this ground, and the plain- 
tiff appealed. “Death from a severe blow 
upon the head of Thomas O. McLendon, 
which was inflicted for the purpose of rob- 
bing him and which caused his death, under 
the undisputed evidence in this case, is a 
criminal homicide. If it had not been for 
the exception contained in the double in- 
demnity provision of the policy, the death 
caused through the external, violent, and 
accidental means would have come under 
the accidental means would have come under 
the accidental feature of the policy and 
would have been collectible in that the in- 
jury and death resulted from something un- 
usual which took place without foresight 
or expectation of the insured and could 
not reasonably have been anticipated by 
him. “Where undisputed evidence shows 
that death resulted from a striking with a 
blunt instrument or a beating, such as is 
described in the agreed statement of facts 





in this case, a finding is demanded that there 
was a criminal homicide. In our opinion 
it would not be permissible to withdraw 
from the exception clause all homicides from 
manslaughter to murder and to exclude by 
a process of construction from the excepting 
clause all homicides including criminal 
homicides and particularly a homicide which 
constituted such a highly criminal one as 
that described in the instant case. But 
where, as here, the exception to this double 
indemnity feature of the policy was that if 
the death of the insured was caused by a 
homicide there could be no recovery, we 
think, intended to exclude criminal homi- 
cides of the character here shown in the 
agreed statement of facts. Hence, the policy 
did not cover death resulting from a severe 
beating by robbers, and the undisputed evi- 
dence having shown that the homicide was 
of such a character, there was no liability 
on the accidental features of the policy or 
the double indemnity provision attached 
thereto and the exceptions contained there- 
in, and the judge did not err in overruling 
the motion for a new trial.” The judgment 
for the defendant insurer was affirmed.— 
McLendon v. Carolina Life Insurance Com- 
any. Georgia Court of Appeals. September 
9, 1944. 10 CCH Lire Cases 145. 


Douglas, Evans & Cole, Atlanta, Ga., for plaintiff. 
J. Lon Duckworth, Atlanta, Ga., for defendant. 


JURISDICTIONAL AMOUNT— 
DECLARATORY JUDGMENT 


(LOUISIANA) 


@ Disability benefits under life contract 
Future payments due, as criterion 





“Payments in the future during total and 
permanent disability are not to be considered 
in establishing [federal] jurisdiction.” The 
Mutual Life Insurance Company of New 
York as complainant institutes this action 
against the defendant, seeking a declaratory 
judgment adjudging and determining the rights 
and obligations of the parties with respect 
to the payment of disability benefits under 
a life insurance contract. The contract is 
based on the condition of a twenty-year 
pay; the twenty annual full premiums (date 
of last payment, July 26, 1942) have been 
paid. Since the year 1932 the insured, upon 
submitted proof, had been accepted as being 
totally and permanently disabled under the 
terms and provisions of the policy; disability 
benefits were paid to May 1, 1944, at which 
time, the complainant company having al- 
legedly acquired knowledge on or about 
March 31, 1944, that the insured was not, 
and had not been, totally and permanently 


1944 LIFE, HEALTH AND ACCIDENT 





(627) 








disabled, discontinued payments. Since the 
disability has been for over ten years, the 
disability benefit now to be paid under the 
policy terms is $100 per month. Accordingly, 
the complainant entered court in the man- 
ner above described and seeks to maintain 
jurisdiction in that the amount in contro- 
versy, exclusive of interest and costs, ex- 
ceeds the sum of $3000, on two grounds: 
(a) because the insured under the mortality 
tables has a life expectancy substantially in 
excess of twenty-nine months, and (b) that 
in accordance with the requirements of the 
law of the state of New York complainant 
is obligated to establish a reserve in excess 
of $3000 and that this reserve is actually 
now maintained. The complaint was filed 
and the amounts issued on the 30th day of 
June, 1944; therefore, the defendant claims 
that there were only two months of dis- 
ability benefits in arrears, and consequently, 
the only amount at issue in this suit is 
$200, and that the alleged reserve of $3000, 
under the law, is unavailing to give jurisdic- 
tion; so, pursuantly, the defendant has filed 
a motion to dismiss. 


The motion to dismiss was granted, the 
court holding that the amount of disability 
payments to be made in the future could not 
be considered in order to satisfy the amount 
required for federal jurisdiction to be avail- 
able. The court cited many cases so holding, 
and held further that the cases of Mutual 
Benefit Health and Accident Association v. 
Fortenberry, et al., 98 F. (2d) 570, and 
Ballard, et al., v. Mutual Life Insurance Co. 
of New York, 109 F. (2d) 388, were dis- 
tinguishable; the former, because it involved 
the validity of the contract of insurance 
(which is not in issue in the instant case), 
and the latter because there the company 
sought cancellation of the claim; moreover, 
the latter case is not supported by the 
authorities which it cites. The motion to 
dismiss was granted—Mutual Life Insurance 
Company of New York, complainant v. 
Temple. United States District Court, Western 
District of Louisiana. September 19, 1944. 
10 CCH Lire Cases 150. 

Montgomery, Fenner and Brown, 1103-6 Mari- 
time Bldg., New Orleans, La., for complainant. 
Richard L. Crowell, Alexandria, La., for de- 
fendant. 


RIGHT TO CHANCE BENEFICIARY— 
NONASSIGNABILITY PROVISION 


(NEW JERSEY) 
@ Replevin of policy 


His divorced wife refused to surrender to 
him the policy of converted Veteran’s in- 
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surance. Tompkins therefore filed this ac- 
tion of replevin against her. At the time of 
the issuance of the policy to the insured 
as a veteran of the first World War, on 
January 24, 1928, the plaintiff and the de- 
fendant were then married; and the latter 
was designated as beneficiary. The marriage 
was dissolved by a decree of divorce in the 
latter part of the year 1941; and shortly 
thereafter plaintiff appointed his mother as 
beneficiary of the policy in the place and 
stead of defendant. This change of bene- 
ficiary was communicated to and recognized 
by the Veterans’ Bureau, but it was not 
endorsed upon the policy, for the instru- 
ment was then in defendant’s possession and 
she has ever since refused to surrender it. 
The policy reserved to plaintiff the right 
to effect a change of beneficiary “at any 
time without the knowledge or consent of 
the named beneficiary.” And it contained 
a provision that the “proceeds” thereof “shall 
not be assignable, except that any person 
to whom this insurance shall be payable 
may assign his interest” therein “to any 
other beneficiary within the class permitted 
by the World War Veterans’ Act or any 
amendment thereof or supplement thereto.” 
The District Court found that plaintiff had 
made a gift of the policy to defendant, and 
therefore awarded judgment to the defend- 
ant. The Supreme Court held this to be 
error. 


At the time of the issuance of the policy 
the statute made nonassignability, and ex- 
emption from the claims of creditors and 
all taxation, attributes of the insurance thereby 
granted. This rendered nonassignable the 
compensation, insurance, and maintenance 
and support allowances payable thereunder. 
It barred assignments of such policies by 
the insured, and barred as well, the cur- 
tailment or surrender, contractual or other- 
wise, of his right to change the beneficiary. 
The policy of the statute in this regard is 
to afford a measure of economic security 
for servicemen and their dependents. Its 
general design is to provide “a system of 
relief” for disabled veterans and the depend- 
ents of veterans who died as a result of 
disability suffered in military service. The 
benefits of the statute are secured against 
improvidence and diversion from their basic 
purpose of support and maintenance in time 
of urgent need. And the act is to be liberal- 
ly construed in favor of its beneficiaries and 
the public policy thereby served. The statu- 
tory reservation to the insured serviceman 
of the right, “at all times,” to change the 
beneficiary, considered in the light of the 
general legislative object, disabled the in- 
sured from making the irrevocable gift of 
the insurance asserted by the defendant. 
Allowance of this claim of an unalterable 
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transfer of title to the instrument itself, by 
its delivery with a donative purpose, would 
nullify the absolute right of the insured, 
thus legislatively conferred, to change the 
beneficiary while the insurance policy sub- 
sisted—a power designed to advance the 
essential statutory policy. 


“It is urged that a ‘gift’ of such a policy 
is not an ‘assignment’ within the intend- 
ment of the statute. Obviously, it is. An 
‘assignment’ of a chose in action is a 
transfer to another of the property in ac- 
tion, in whole or in part. An assignment 
without consideration differs from a_ gift 
only in the method of proof. A gift is 
an assignment perfected by delivery, and 
apart from the difference in manner of proof, 
an assignment without valuable considera- 
tion and a gift are alike. If an assignment 
supported by a consideration is within the 
ban of the statute, so also, a fortiori, is a 
gift of the policy inter vivos.” The judgment 
was reversed, and the cause remanded with 
directions to enter a judgment for the plain- 
tiff—Tompkins v. Tompkins. New Jersey 
Supreme Court. September 11, 1944. 10 
CCH Lire Cases 147. 

Irving I. Jacobs, Guarantee Trust Bldg., At- 
lantic City, N. J., for plaintiff, appellant. 
Samuel Levinson, Guarantee Trust Bldg., At- 
lantic City, N. J., for defendant, respondent. 


TOTAL AND PERMANENT 
DISABILITY—RESUMPTION OF 
SAME EMPLOYMENT 


SOUTH CAROLINA 


e@ Comparable earnings 
Deafness 


Before his deafness interfered, the plaintiff 
conducted a gasoline filling station upon 
commission for one of the large oil com- 
panies. His income fluctuated between $35 
and $50 per week, and he made an additional 
amount from the washing and greasing of 
cars. When his hearing failed, he gave up 
his business for a while and went to a 
distant climate, which however did not bene- 
fit him. For a while he had employment at 
a salary of only $12 to $14 per week, doing 
repair work on radiators and tires, at which 
work his inability to hear handicapped him 
comparatively little. Formerly, in his nor- 
mal occupation of operation of the filling 
station, he was able to help out on wash 
and grease jobs, but with his hearing aid 
such was impossible because of its general 
delicacy and because water or grease in 
contact with it put it out of commission. 
For over two years now the plaintiff has 
operated a “one-man” station for the pro- 
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prietor and did not undertake to wash or 
grease cars or repair tires and, without a 
helper, he only sells, and is badly handi- 
capped even in this limited occupation. His 
compensation is $20 per week plus a neg- 
ligible commission. The plaintiff after his 
hearing became affected, made claim under 
his two life insurance policies, which each 
provided total and permanent disability 
benefits of $10 per month. The trial judge, 
to determine the extent of the plaintiff’s 
disability, applied the rule of comparable 
incomes in the insured’s former, and in his 
present occupation. The insurer, appealing 
a judgment in favor of the insured, con- 
tended that the rule of comparable incomes 
applied only where the insured has acquired 
new skills and has entered a new occupa- 
tion, from which the earnings must be com- 
parable to the former income from the normal 
occupation in order to deprive the insured 
of the disability benefits otherwise accruing 
under the policies. In this case, the appel- 
lant says that the insured is still engaged 
in his former occupation his activity in 
which is limited because of war conditions 
and resulting difficulty and high expense 
in the employment of helpers, so that his 
present earnings of $20 per week should not 
be compared with his former earnings of 
$35 to $50 a week in order to establish 
existing disability, within the terms of the 
policies. The court held that comparison 
of former earnings with present income is 
one of the means of ascertaining the exist- 
ence of a compensable disability, ordinarily 
for the consideration of the jury, in deter- 
mining the issue of whether an assured is 
in fact disabled within the terms of a policy. 
Unquestionably the assured here is incapa- 
citated by his almost complete deafness to 
perform all of his former duties in the 
operation of a filling station in substantially 
his accustomed manner, and he has suffered 
a severe setback in the amount of his in- 
come. The plaintiff's disability is deafness 
and there is no question in the evidence but 
that it exists in an extreme degree. He and 
his physician testified that his sense of 
hearing was practically entirely lost, and 
that the electrical device in aid of it sup- 
plied hearing to the extent of about ten 
per cent of normal. The doctor said it was 
“nerve” deafness which would gradually 
grow worse. This was uncontradicted. The 
judge properly refused to direct a verdict 
for the defendant.—Belcher v. The Pru- 
dential Insurance Company of America, ap- 
pellant. South Carolina Supreme Court. 
August 7, 1944. 10 CCH Lire Cases 131. 
Osborne, Butler & Moore, Spartanburg, S. C., for 
appellant. 


Odom & Bostick, Spartanburg, S. C., for re- 
spondent. 
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BARBED WIRE FENCE: 
Child’s face scarred (Va.) 


EVIDENCE—“SUPERINTENDENT 
OR MANAGING AGENT” AS AD- 
VERSE WITNESS: 

Calling tug-boat captain as adverse 
witness (Cal.) 

FIRE—OIL SPILLED NEAR STO- 
RAGE TANK: 

Oil company’s liability to tenant 
(Conn.) 
LESSOR’S LIABILITY: 


Fall of tenant on stairway 
(Mass.) 


page 631 
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BARBED WIRE FENCE—CHILD’S FACE 
SCARRED 


(VIRGINIA) 
© Municipal ordinances construed 


Police power 
Proximate cause 


Mrs. Baecher owned a tract of land con- 
taining 25 acres on which her home is lo- 
cated. The entrance to her home is just off 
of a street called Ashland Circle. The road 
to her premises is connected with this street 
by a private way which, at the time of the 
accident, was designated “Baecher Road, 
Private.’ The Baecher acreage is enclosed 
and where one enters it by the private road 
extended from Ashland Circle, there are 
two gates, a large one for vehicles and a 
small one for pedestrians. The gateways 
are built into and constitute a part of a 
front enclosure, called ,a “stock fence”, 
which is constructed of wire four feet high 
and over the top are strung three strands 
of ordinary barbed wire. This fence had 
been standing for many years prior to the 
time of the accident. The barbed wire was 
made a part of it to protect the prop- 
erty and livestock thereon, particularly 
sheep, from the ravages of dogs. The posts 
put in the ground for the purpose of hang- 
ing the gate or gates, were supported by 
pieces of scantling attached to the fence 
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Negligence 
Other than Automobile 
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MUNICIPALITY’S LIABILITY: 


Child drowned in swimming pool 

CN. Y.) page 632 
Baplocion of pot torch in street 

N. Y.) page 634 
Fall on icy sidewalk (Conn.) page 634 


Fire spreading from garbage dump 
(Utah) 
PRODUCTS LIABILITY: 
Exploding Coca-Cola bottle (Cal.) page 635 
Glass in bottled beverage (Tex.) page 636 
RETAILER’S LIABILITY — SALE 
OF UNWHOLESOME FOOD: 
Drug store’s liability for serving 
unwholesome shrimps (IIl.) 
Grocer’s liability for worm in can 
of peaches (Ohio) 


page 633 


page 637 
page 637 
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and extending obliquely to the posts. On 
the day mentioned, Dana Ann McFarland, a 
child of five years and some months old, 
who was visiting her grandmother who lived 
very near the Baecher property and nearer 
the private entrance thereto, was attracted 
by a horse running loose on the Baecher 
acreage. She climbed up the fence by means 
of one of the stays or scantling supports, 
presumably, that she might have a better 
view of the horse. Her grandmother had 
gone out in the backyard with her to do 
some chores and the weather being cold, 
called hurriedly to her little granddaughter 
to come along indoors with her. The little 
girl jumped and in some way, not made 
very clear by the evidence, she came in 
contact with a barb of the wire which tore 
an ugly scar in her face. 


Suit was brought for the child against Mr. 
Baecher alleging negligence in having and 
maintaining a dangerous instrumentality 
within reach of children, which would like- 
ly attract and injure them. A jury rendered 
a verdict in favor of the plaintiff for $500 
which was confirmed by the court. The 
plaintiff, to further establish her case, intro- 
duced and relied upon two ordinances of 
the city of Norfolk, which are: Section 94: 

‘‘No barbed wire shall be used for enclosing 
any lot or lots within the city of Norfolk. 


“A fine of $5 for each day shall be imposed 
for any violation of this section.” 
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and Section 1215: 


‘“‘No barbed wire fence shall be used along 
any public thoroughfare within the city.”’ 


“We are of the opinion that neither of the 
ordinances applies to the situation presented. 
As to Section 1215, it seems plain from the 
photographs of the situation which were in 
evidence that the offending fence is not 
along any public thoroughfare within the 
city. It is urged by the plaintiff that the 
public used the unpaved and extended way 
from Ashland Circle to Mrs. Baecher’s en- 
trance and that such use was permitted and 
acquiesced in by the owner. But even so, 
we do not think that the premises come 
within the meaning and intendment of the 
statute. Much the same may be said as 
to the application of Section 94. Manifestly, 
it was never intended to apply to a case 
in which the owner constructed a fence 
wholly on his property, and not contiguous 
to that of any other land owner. As well 
say, that the owner of acreage which is in- 
cluded within the limits of the city cannot 
erect a wire pen for the enclosure and pro- 
tection of animals and string over the enclo- 
sure strands of barbed wire. Surely there 
could be no such legal inhibition. But if the 
ordinances did apply, it, in our opinion, would 
not be conclusive of the case. We have 
repeatedly held that the violation of a sta- 
tute or an ordinance does not make the 
violator guilty of negligence which will sup- 
port a recovery for damages unless the 
violation is the proximate cause of the in- 
jury. It is true that this court has said 
that, whether or not, there is a direct causal 
connection, other than the mere violation 
of the ordinance, between the prohibited 
thing and the injury, is usually a question 
for the jury. Here, however, the direct 
causal connection between the presence of 
the barbed wire and the injury is patently 
lacking. To our minds the fence with its 
barbed wire merely created a condition or 
situation, which had existed for many years, 
which the child used, unwittingly, resulting 
in the accident. She was not an invitee, she 
was a trespasser. There is a line of cases 
decided by this court which involve the 
careless disposition of a bright shiny thing, 
as a dynamite cap, or a charged electric wire 
which by their very nature attract children, 
and which are highly dangerous and one 
who is the cause of their presence, where 
they ought not to be, is liable for injuries to 
children on account of them. We think a 
barbed wire fence or a fence with barbed 
wire strung over the top of it is not such 
an instrumentality. The use of barbed wire 
as a material in the construction of fences 
is so common and universal that we can- 
not classify it as a dangerous instrumental- 
ity. Its employment ordinarily does not sug- 
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gest negligence and we do not think it does 
here. If by any stretch of the imagination 
it could be so considered, then, its connec- 
tion with the accident, as a cause, is so 
broken and remote, and so entirely super- 
seded by the independent act of the child 
as to make impossible foreseeable sequence. 
The incident was a pure accident for which 
no one is responsible-—Baecher v. McFar- 
land, Etc. Virginia Supreme Court of Ap- 
peals. September 6, 1944. 11 NEGLIGENCE 
Cases 181. 


James G, Martin and Son, for plaintiff in error. 
William G. Maupin, for defendant in error. 


EVIDENCE-CALLING “SUPERINTEN- 
DENT OR MANAGING AGENT” 
AS WITNESS 


(CALIFORNIA) 


© Statute construed 
Right to call tug captain as adverse 
witness 





The crabfisherman’s boat stalled in San 
Francisco Bay, when his engine stopped. 
He lashed his tiller and set about pumping 
fuel into his fuel line. Meanwhile the de- 
fendant’s car float or barge, towed by a 
tug, had come up and collided with the 
fishing boat, badly damaging it. The plain- 
tiff, owner of the boat, recovered a judg- 
ment for $2,000, from which judgment the 
defendant appealed. One of the grounds 
of error assigned was the trial court’s per- 
mitting, over objection, the calling and 
crossexamining, as an adverse witness of 
the captain of the defendant’s tug. Sec- 
tion 2055, on which this procedure was 
based, provides that in a civil action a 
“superintendent or managing agent of any 
corporation which is a party to the record,” 
may be called as an adverse witness. The 
court held that the section is a remedial 
statute and should be liberally construed. 
The purpose of the statute is to give a party 
to the record in a civil action the opportunity 
to call the superintendent, or managing 
agent of a corporation which is also a party 
to the record, to give evidence upon some 
essential issue that ordinarily could not be 
proved except by a representative of the 
corporation. The party calling the witness 
is not bound by such testimony, but the 
testimony is still evidence in the case and 
may be used against the corporation. Under 
such circumstances it is important that the 
person thus called adversely occupy sub- 
stantially with respect to the corporation 
the position of superintendent or managing 
agent, 7. e., one authorized to speak for the 
corporation. It is not necessary that the 
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superintendent or managing agent should be 
known by the particular designation men- 
tioned in the statute, if in fact he was in- 
vested with general conduct and control as 
the managing agent or superintendent at a 
particular place of business of a corporation. 
The superintendent or managing agent is 
the person in charge of the particular work, 
to whom has been delegated at least the 
management of a particular part of the 
business. In view of the evidence in this 
case we have no hesitancy in stating that 
the master of the vessel—the captain—who 
is ordinarily in authority as commander, 
superintendent, manager or guardian of a 
vessel is such a representative of the corpo- 
rate owner as may be called as an adverse 
witness. The judgment is affirmed.—Intagli- 
ata v. Shipowners & Merchants Towboat 
Co. California District Court of Appeal, 
First District, Division One. August 21, 
1944. 11 CCH NEGLIGENCE Cases 165. 


Derby, Sharp, Quinby & Tweedt, for appellant. 


Andersen & Resner, George R. Andersen, Her- 
bert Resner, for respondent. 


FIRE-OIL SPILLED NEAR STORAGE 
TANK 
(CONNECTICUT) 


@ Liability of building owner and oil 
company to bailor of tenant 


The plaintiff, Scottish Union and National 
Insurance Company, issued an _ Inland 
Marine Garment Contractors Floater Policy 
to the Ballad Dress Company, insuring the 
latter’s merchandise while in the hands or 
on the premises of others, against fire and 
smoke damage. Some few days prior to 
January 21, 1941, the Ballad Dress Company 
sent its goods and trimmings of the value 
of $5,774.86 to the Derby Sportswear Com- 
pany to be made into dresses and shipped 
back to New York. On the evening of 
January 21, 1944, a fire occurred in the 
basement of the building which the Derby 
company occupied as tenant, and as a re- 
sult of the fire, the dresses were damaged 
to the extent of $3,935.86. Scottish Union 
paid the loss to the Ballad company and 
took an assignment of the rights of the 
latter against anyone responsible for the 
damage caused. Suit was then brought 
against the owner of the building, and 
against the oil company which supplied the 
fuel oil for the building. The basis of the 
negligence asserted against the oil company, 
was that the driver of the tank truck, in 
filling the building’s oil storage tank, had 
spilled oil on the floor of the basement 
where the heating equipment was located 
(and where the fire occurred). As to the 
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building owner, the negligence asserted was 
that there was some defect in the heating 
equipment. The court found no evidence 
of negligence on the part of either of the 
defendants. The driver of the oil truck 
testified emphatically that there had been 
no spillage of oil, on the occasion in ques- 
tion. There is no direct evidence of spillage. 
Such evidence as there is consists prin- 
cipally of testimony of several officials of 
the fire department as to the evidence of 
free oil in the premises after their arrival 
on the occasion of the fire. But for aught 
that appears this may have been caused by 
drippings from the measuring stick which, 
during the cold weather, was used every 
three days or so to measure the contents 
of the tank. It may have been a combina- 
tion from the copious water used to ex- 
tinguish the fire, the oil saturated grime left 
on the floor when the tank, long before, 
had overflowed, together with the soot and 
carbon from the charred joists in the cellar 
ceiling. The plaintiff has failed to establish 
negligence on the part of the oil company. 
As to the liability of the owner of the build- 
ing for some defect in the heating apparatus, 
there is no evidence to sustain this charge. 
Judgment for the defendants.—Scottish 
Union and National Insurance Company 
v. Benowitz et al. United States District 
Court, District of Connecticut. August 26, 
1943. 11 CCH NEGLIGENCE Cases 188. 
United States Circuit Court of Appeals, Sec- 
ond Circuit. April 27, 1944. 11 CCH Nec- 
LIGENCE Cases 192. 


Maxwell H, Goldstein, for appellant. 


Charles M, Lyman, for H. Benowitz, Inc. et al. 
Martin E. Gormley, for Louis J. Kasden et al. 


MUNICIPALITY'S LIABILITY—CHILD 
DROWNED IN SWIMMING POOL 


(NEW YORK) 
® Pool not officially open 


Plaintiff’s intestate, a child nine years old, 
was drowned on June 21, 1943, in a swimming 
pool connected with a park owned and oper- 
ated by the appellant. The pool was sur- 
rounded by a high, substantial fence in which 
there were two or more gates, padlocked. The 
pool was to be opened to the public on June 28, 
when there would be caretakers and super- 
visors in charge and the gates would be 
opened, The manner in which the intestate 
entered the enclosure is not proven. Four 
methods are suggested: scaling the outer 
side of the dam by climbing upon an outlet 
pipe; swinging around the end of the fence 
which was flush with the concrete bulkhead; 
climbing a bank on one side of the pool 
and scaling the fence; by proceeding up- 
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stream toward its source, apparently upon 
private property. By action of the city au- 
thorities, the pool was closed at the time 
of the drowning. During the day there had 
been a considerable number of children in 
the pool. These had been sent away by a 
steady employee who was mowing the ad- 
jacent lawns. Ordinarily the pool was 
drained when not in use, but the intake and 
the outlet had each been tampered with, 
presumably by children in their effort to an- 
ticipate the permitted user. A judgment 
for the plaintiff, in the sum of $6,308.07 was 
affirmed by the Appellate Division. A dis- 
senting opinion held that the judgment 
should be reversed and the complaint dis- 
missed; that both by closing and locking 
the gates and by action of the city au- 
thorities, all persons knew that the public 
was not invited to use this pool on June 21. 
—Fedearowicz, Admx, v. City of Amster- 
dam, N. Y., appellant. New York Supreme 
Court, Appellate Division, Third Judicial 
Department. June 3, 1944. 11 CCH NEGLI- 
GENCE CASEs 180. 

Carl S. Salmon, 55 East Main St., Amsterdam, 
N. Y., for appellant. 

Lewis M, Mullarkey, First National Bank Bldg., 
Amsterdam, N, Y., for respondent. 


MUNICIPALITY'S LIABILITY—FIRE 
SPREADING FROM GARBAGE DUMP 
(UTAH) 

e Planing mill destroyed by fire 


The plaintiff appealed from a judgment of 
“no cause of action”, in his suit against the 
municipality of Murray City. The latter 
maintained a garbage dump, on which it 
allowed its employees and others to burn 
waste material, some of which was light 
in weight. The plaintiff had-complained of 
this practice, because of the danger of flying 
sparks alighting on his property. On the 
afternoon of April 4, 1942, all of the build- 
ings, equipment and material of plaintiff’s 
planing mill were destroyed by fire. It is 
appellant’s contention that the evidence was 
conclusive that the fire originated on de- 
fendant’s dump. The evidence as to whether 
or not there was any fire burning in de- 
fendant’s dump on April 4, 1942, is conflict- 
ing. The evidence was uncontradicted, 
however, that the City permitted persons 
other than its employees to bring their 
waste materials and dispose of them in the 
city dump. Men from a nearby C. C. C. 
camp were seen almost daily bringing their 
trash to the dump. The defense introduced 
evidence that on the morning of the day of 
the fire, two C. C. C. boys were seen to have 
brought a truck load of trash, some of 
which appeared to be burning, to the drive- 
way of the City’s property which is east of 
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appellant’s property and then instead of pro- 
ceeding into the driveway and onto respond- 
ent’s dump they were seen to have driven 
their truck west of appellant’s property onto 
the D. & R. G. W. Ry. Company’s right-of- 
way to a point on a brow of a hill which is 
south of appellant’s and ten or twelve feet 
west of respondent’s property lines. They 
were there seen dumping their load of trash 
and what seemed to be burning ashes on 
top of some logs which were there. After 
the C. C. C. boys or men left, some young 
boys arrived and fed the fire with inflam- 
mable material. These boys were seen to do 
this until approximately 12:00 noon. During 
all this time a brisk and heavy wind was 
blowing from the south. About 5:30 or 
6:00 o’clock, immediately after appellant’s 
property had been destroyed by fire, the 
mayor, one of the commisioners and the fire 
chief of Murray City went to its dump to 
investigate and found smoldering logs on 
the brow of the hill where the C. C. C. boys 
had been seen to dump their load and about 
one-third of the way down the slope of the 
hill they saw some composition roofing or 
tar paper burning. It was defendant’s con- 
tention that the fire which destroyed ap- 
pellant’s property originated from the fire 
on the brow of the hill which was not a 
part of the city dump. 


“The court instructed the jury that the exact 
boundary lines of the city’s property line as 
between it and railroad company was imma- 
terial, if the jury should find from the evi- 
dence that the city maintained a dump on 
said grounds and invited or permitted the 
public in general to dump and burn its waste 
material there. In another instruction it 
charged the jury that if from the evidence 
it was equally or more probable that the 
origin of the fire was at some place other 
than the dump maintained by the city, the 
defendant could not be held liable. In view 
of these instructions and the evidence in this 
case the jury might reasonably have found 
that the fire originated on the brow of the 
hill which was part of the D. & R. G. W. Ry. 
Company’s right-of-way and that this was 
no part of the dumping-ground maintained 
by the city. This being so, this court will 
not say that the trial court abused its dis- 
cretion in failing to grant a motion for a 
new trial because the evidence was insuffi- 
cient to sustain the verdict. Appellant has 
cited no cases and we have found none 
where a person who maintains a nuisance 
on his property can be held liable for dam- 
ages to another person’s property which did 
not originate on the property where the 
nuisance was maintained.” The judgment 
for the defendant was affirmed.—Gordon, 
appellant v. Murray City. Utah Supreme 
Court. September 8, 1944. 11 CCH NEctI- 
GENCE CAsEs 194, 
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MUNICIPALITY’S LIABILITY—EXPLO- 
SION OF POT TORCH IN STREET 


(NEW YORK) 


®@ Minor injured 
Contributory negligence 


The plaintiff, an infant 11 years old, and his 
friend noticed a pot torch at a street corner 
between the curb and the sidewalk near a 
WPA sign. After his companion had kicked 
it, the plaintiff kicked it twice in order to set 
it upright again. The boys left it for a few 
minutes, but on their return noticed that the 
pot torch had been tipped over, that oil was 
exuding from it, and that the adjacent sign 
and fence were on fire. The boys became 
frightened and tried to extinguish the flame 
from the oil. When plaintiff kicked the 
torch to again get it into an upright position, 
it “exploded”, seriously burning the plain- 
tiff. The trial court dimissed plaintiff’s suit 
for damages, on the ground that he had 
failed to prove negligence on the part of the 
defendant, and his own freedom from con- 
tributory negligence. This judgment was af- 
firmed by the Appellate Division, by a divided 
court. The New York Court of Appeals 
affirmed the judgment, without opinion. 
However, a dissenting opinion held that, the 
children being on a public street, and the pot 
oil torch being a dangerous attraction to a 
child, it was a question of fact whether the 
use of pot torches within a residential neigh- 
borhood, with knowledge that children had 
been attracted by and had played with them, 
constituted ssitimnes liane, etc., ap- 
pellants v. City of Rochester. New York 
Court of Appeals. July 19, 1944. 11 CCH 
NEGLIGENCE Cases 127. 


John J, Scully, for appellants. 


Charles B. Forsyth, Sam Di Pasquale, for re- 
spondent. 


MUNICIPALITY'S LIABILITY— 
FALL ON ICY SIDEWALK 


(CONNECTICUT) 


© Notice 
Depression in sidewalk 


The plaintiff slipped and fell on a small 
patch of ice, which had formed in and com- 
pletely filled a shallow depression in the 
sidewalk. The depression had existed for 
several months prior to plaintiff’s fall, but 
the ice had formed the evening before. On 
the day of her injury, a light snowfall had 
covered the ice. By statute the municipality 
was liable for injuries sustained as a result 
of a defective condition in the road. Lia- 
bility under the statute arises only when 
there is a notice of a defective condition 
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which is the proximate cause of the injury. 
Plaintiff contended that the ground condi- 
tions at the site of her fall were such that 
the accumulation of water with consequent 
formation of ice in wintertime was inevi- 
table, and that, although the ice which filled 
the depression was a proximate cause of 
her injury, the long existing depression was 
the cause of the ice upon which she fell; 
and for this the defendant should be held 
liable. The court held that liability under 
the statute arises only when there is notice 
of a defective condition which is the proxi- 
mate cause of the injury; and that notice of 
underlying circumstances which, as a result 
of natural forces, may and do produce that 
condition does not impose that liability. To 
make a municipality liable for a failure to 
use reasonable care to prevent or remedy a 
condition in the highway of such a nature 
that it may in the future be the producing 
cause of a different condition, which in turn 
will cause injury to a traveler, would limit 
the common-law rule of immunity for gov- 
ernmental duty further than the statute jus- 
tifies. The plaintiff's claim that, even if the 
ice was the proximate cause of the fall, it 
constituted a defect of which the town had 
implied notice, cannot be sustained. The 
trial court found to the contrary. Under the 
circumstances of the present case, where 
the ice formed in the early evening and 
plaintiff’s fall occurred at 9:15 o’clock the 
next morning, it cannot be said, as a matter 
of law, that the trial court was legally obli- 
gated to find that the defendant, had it exer- 
cised a reasonable supervision over its streets 
and sidewalks, would have discovered the 
condition a sufficient time before the acci- 
dent to have had a reasonable opportunity 
to guard against injury from it. The court’s 
further finding that the conditions existing 
at the point where the plaintiff fell did not 
constitute a nuisance, cannot be disturbed. 
The judgment for the defendant was af- 
firmed.—Scoville v. Town of West Hartford. 
Connecticut Supreme Court of Errors. Au- 
gust 18, 1944. 11 CCH Nec icence Cases 
145. 


Wallace W. Brown, for plaintiff, appellant. 
DeLancey Pelgrift, for defendant, appellee. 


LESSOR’S LIABILITY— 
FALL OF TENANT ON STAIRWAY 


(MASSACHUSETTS) 
@ Rotten joist under tread 


The plaintiffs originally owned the five 
room cottage whére they lived. The de- 
fendants originally held the mortgage. 
However, the plaintiffs became in default 
in their payments on the mortgage, and 
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eventually deeded the cottage to the de- 
fendant. In January, 1933, in response to 
a notice from the defendant, Flynn, one of 
the plaintiffs called at the banking offices of 
the defendant and talked with one Shea, 
a director of the bank. In response to 
Shea’s inquiry Flynn said that he wanted to 
continue to live in the premises if condi- 
tions were right. Shea said that the rent 
would be $25 a month. Flynn asked about 
repairs and Shea said: “We will keep it 
in the same safe and livable condition it is 
in’. On May 4, 1940, the plaintiff Mrs. 
Flynn was going up the rear stairway and 
had gotten to the top step when it broke. 
One of her legs went through the tread and 
she fell over on her left side to the ground 
and was injured. The joist underneath the 
tread was rotten and broke in halves. A 
good ten or twelve inches square of the 
tread was broken. This condition of decay 
had been observed by Flynn about February 
1, 1940. At the time the plaintiffs status 
changed from that of owners-mortgagors to 
tenants of the defendant the rear stairway 
was in a good safe condition. After the 
accident Mrs. Flynn notified Mrs. Gorman, 
the defendant’s treasurer, and the stairs 
were fixed on May 6, 1940. Mrs. Flynn 
testified that from February 1, 1940, to 
the date of the accident no repairs of the 
premises had been made; that in 1935 the 
steps were bad; that she notified the de- 
fendant’s treasurer, Mrs. Gorman; that she 
sent somebody to fix them; that from 1935 
on, she (Mrs. Flynn) did not tell Mrs. Gor- 
man that there was some other work that 
needed to be done in the house. There was 
no evidence however, to show that from 1935 
to the date of the accident the defendant was 
ever notified by either of the plaintiffs of any 
defect in the stairs upon which Mrs. Flynn 
fell and was injured. The sole contention 
of the plaintiffs on their appeal from the 
direction of a verdict in favor of the de- 
fendant, is that under the terms of the 
letting the defendant was bound to keep 
the premises in the same condition they 
were in at the time of the letting, and to so 
keep them, on their own responsibility, with- 
out notice from the plaintiffs. The court 
held that under the terms of the agree- 
ment the defendant as a matter of law was 
not obliged to make repairs except upon 
notice, and that there was no evidence to 
warrant a finding that either of the plaintiffs 
notified the defendant of the defective con- 
dition of the stairway in question. A mere 
agreement that the landlord will keep the 
premises in the same safe and livable con- 
dition in which they were at the time of 
the letting does not give rise, in case of 
omission to repair, to an action of tort 
against the landlord. The exceptions to 
the entry of judgment for the defendant 
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were overruled.—F lynn v. South Middlesex 
Co-operative Bank. Massachusetts Supreme 
Judicial Court. September 11, 1944. 11 
CCH NEGLIGENCE Cases 198. 


Nicholas Fusaro & Nunziato Fusaro, for plain- 
tiffs. 


G. B. Rowell, for defendant. 


PRODUCTS LIABILITY— 
EXPLODING COCA-COLA BOTTLE 


(CALIFORNIA) 


@ Vendor’s employee injured 
Res ipsa loquitur 


Plaintiff, a waitress in a restaurant, was in- 
jured when a bottle of “Coca-Cola” broke 
in her hand. She alleged that defendant 
company, which had bottled and delivered 
the alleged defective bottle to her employer, 
was negligent in selling 

“bottles containing said beverage which on ac- 
count of excessive pressure of gas or by reason 
of some defect in the bottle was dangerous 
... and likely to explode.”’ 


This appeal is from a judgment upon a jury 
verdict in favor of plaintiff. Defendant’s 
driver delivered several cases of “Coca-Cola” 
to the restaurant, placing them on the floor, 
one on top of the other, under and behind 
the counter, where they remained at least 
thirty-six hours. Immediately before the 
accident, plaintiff picked up the top case and 
set it upon a near-by ice-cream cabinet in 
front of and about three feet from the re- 
frigerator. She then procceded to take the 
bottles from the case with her right hand, 
one at a time, and put them into the refrig- 
erator. Plaintiff testified that after she had 
placed three bottles in the refrigerator and 
had moved the fourth bottle about eighteen 
inches from the case “it exploded in my 
hand.” The bottle broke into two jagged 
pieces and inflicted a deep five-inch cut, 
severing blood vessels, nerves and muscles 
of the thumb and palm of the hand. Plain- 
tiff further testified that when the bottle 
exploded, “It made a sound similar to an 
electric light bulb that would have dropped. 
It made a loud pop.” Plaintiff's employer 
testified, “I was about twenty feet from 
where it actually happened and I heard the 
explosion.” A fellow employee, on the oppo- 
site side of the counter, testified that plain- 
tiff “had the bottle, I should judge, waist 
high, and I know that it didn’t bang either 
the case or the door or another bottle... 
when it popped. It sounded just like a fruit 
jar would blow up. . .” The witness fur- 
ther testified that the contents of the bottle 
“flew all over herself and myself and the 


walls and one thing and another.” The top 


NEGLIGENCE (Other than Automobile) 


(635) 











portion of the bottle, with the cap, remained 
in plaintiff’s hand, and the lower portion fell 
to the floor but did not break. The broken 
bottle was not produced at the trial, the 
pieces having been thrown away by an em- 
ployee of the restaurant shortly after the 
accident. Plaintiff, however, described the 
broken pieces, and a diagram of the bottle 
was made showing the location of the “frac- 
ture line” where the bottle broke in two. 
One of the defendant’s drivers, called as a 
witness by plaintiff, testified that he had seen 
other bottles of “Coca-Cola” in the past ex- 
plode and had found broken bottles in the 
warehouse when he took the cases out, but 
that he did not know what made them blow 
up. Plaintiff then rested her case, having 
announced to the court that being unable 
to show any specific acts of negligence she 
relied completely on the doctrine of res ipsa 
loquitur. Defendant contends that the doc- 
trine of res ipsa loquitur does not apply in 
this case, and that the evidence is insufficient 
to support the judgment. 


Res ipsa loquitur does not apply unless (1) 
defendant had exclusive control of the thing 
causing the injury and (2) the accident is of 
such a nature that it ordinarily would not 
occur in the absence of negligence by the 
defendant. The doctrine may be applied 
upon the theory that the defendant had con- 
trol at the time of the alleged negligent act, 
although not at the time of the accident, 
provided plaintiff first proves that the condi- 
tion of the instrumentality has not been 
changed after it left the defendant’s posses- 
sion. Here there is no evidence that the bottle 
was damaged by extraneous force after de- 
livery to the restaurant by the defendant. 
Bottles of carbonated liquids are not ordi- 
narily defective without negligence by the 
bottling company. Although it is not clear 
in this case whether the explosion was 
caused by an excessive charge or a defect 
in the glass, there is a sufficient showing 
that neither cause would ordinarily have 
been present if due care had been used. Fur- 
ther, defendant had exclusive control over 
both the charging and inspection of the bot- 
tles, Accordingly, all the requirements nec- 
essary to entitle plaintiff to rely on the 
doctrine of res ipsa loquitur to supply an in- 
ference of negligence are present. Whether 
the defendant’s evidence, tending to show 
that it exercised considerable precaution by 
carefully regulating and checking the pres- 
sure in the bottles and by making visual in- 
spections for defects in the glass at several 
stages during the bottling process, was suf- 
ficient to overcome the inference of negli- 
gence arising upon the application of the 
doctrine of res ipsa loquitur was a question 
for the jury.—Escola v. Coca Cola Bottling 
Company of Fresno, appellant. California 
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Supreme Court. July 5, 1944. 
NEGLIGENCE CaAsEs 88. 


C. Ray Robinson, Bank of America Bldg., Mer- 
ced, Cal., Melvin Belli, Russ Bldg., San Fran- 
cisco, Cal., for plaintiff, respondent. 
Landram & Silveira, Merced, Cal., Bronson, 
Bronson and McKinnon, Mills Tower, San Fran- 
cisco, Cal., for defendant, appellant. 


11 CCH 


PRODUCTS LIABILITY— 
GLASS IN BOTTLED BEVERAGE 
(TEXAS) 

© Separate submission of issues 





It was not contended that a human being 
could assimilate glass, or that glass is nour- 
ishing. However, on the trial of the plain- 
tiff’s suit for damages for injuries allegedly 
suffered by her from drinking Coca-Cola 
from a bottle alleged to have been processed 
by the defendant bottling company, the wit- 
ness Wilson, by swallowing pieces of the 
glass which plaintiffs claimed was in the 
bottle from which the plaintiff wife drank, 
demonstrated that it would not injure the 
body, and testified that it would not harm 
anyone to swallow it. Much testimony was 
offered along the line that glass taken inter- 
nally is not injurious. The defendant’s doc- 
tor testified that glass is not poisonous and 
that no ill effects would result from swallow- 
ing glass while drinking Coca-Cola, but that 
if any harm should result to the mouth, 
throat or intestines, the injury would soon 
heal and would not be permanent. Over the 
objection of the defendant, the court sub- 
mitted Special Issue No. 1, inquiring whether 
or not the Coca-Cola, at the time it was sold 
by defendant, “was so contaminated by glass 
as to be unfit for human consumption”, On 
appeal from an adverse verdict and judg- 
ment, the defendant bottling company con- 
tended that the issue as submitted was 
duplicitous in that it inquires first, whether 
the Coca-Cola was contaminated by glass, 
and, second, whether the Coca-Cola was 
unfit for human consumption. Thus two 
controlling issues were raised—one, as to 
whether, at the time it was sold by defend- 
ant, the bottle of Coca-Cola contained par- 
ticles of glass, and the other, as to whether 
glass taken into the human body by drink- 
ing Coca-Cola from a bottle would cause 
injury. The issue “unfit for human con- 
sumption” was treated in evidence as “in- 
jurious to the human body”. The burden was 
upon plaintiffs to show that there was glass 
in the bottle of Coca-Cola, and that the 
glass caused the injuries; both issues were 
essential and controlling for plaintiff to re- 
cover, and are not other and various phases 
or different shades of the same issue. They 
should have been submitted affirmatively as 
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independent grounds of recovery. Defend- 
ant was entitled to have each group of facts 
separately presented free of intermingling.— 
Bonham Coca Cola Bottling Company, ap- 
pellant v. Jennings et ux. Texas Court of 
Civil Appeals, Dallas. April 28, 1944. 11 
CCH NEGLIcEeNcE Cases 163. 


Robertson, Leachman, Payne, Gardere & Lan- 
easter, Henry D. Akin, Republic Bank Bidg., 
Dallas, Tex., for appellant. 


Webb & Webb, Sherman, Tex., Gullett & Gullett, 
Denison, Tex., for appellees. 


RETAILER’S LIABILITY 


(ILLINOIS) 


e Drug store’s liability 
Unwholesome shrimps served 


Plaintiffs sought to recover damages for 
personal injuries sustained by them as a re- 
sult of having eaten unwholesome food in 
one of defendant’s drug stores. The jury 
returned a verdict for both plaintiffs, and 
defendant appealed. Plaintiffs were both 
twenty-one years old, both had eaten good 
breakfasts at their homes on the morning 
in question, and then had gone down to the 
City Hall with their class from Chicago 
Teacher’s College, had toured the Hall and 
at noon had gone to one of the Walgreen 
Drug Stores for lunch. There they had or- 
dered creamed shrimp and mushrooms on 
toast and tea. Miss Sweany, one of the 
plaintiffs, had eaten all of hers, and Miss 
Malony, the other plaintiff, only half of it 
because she had noticed a peculiar taste and 
color to the shrimp. They returned to their 
class at City Hall but left it shortly due to 
Miss Sweany’s illness. She had an attack 
of vomiting and abdominal pains, and was 
subsequently taken home or a stretcher in 
a patrol car. She returned to school ten 
days after the occurrence but remained under 
the doctor’s care for three weeks. Miss 
Malony became ill with the same symptoms 
later that evening and was unable to return 
to school for two weeks. Dr. John H. Kee- 
han who attended Miss Malony testified as 
to her symptoms and was then asked a 
hypothetical question which embraced every 
material fact and circumstance testified to 
by both plaintiffs. In answering he replied 
“my diagnosis would be a guess” at which 
point the court asked for an opinion to which 
he replied that it was a gastro-enteritis due 
to food poisoning. The only witness who 
testified for defendant was the store’s dieti- 
cian. She testified as to her careful inspec- 
tion of the shrimp as “seeing they are properly 
cooked, that they are clean”. Defendant con- 
tended that there was no proof that the ill- 
ness of plaintiffs was due to food eaten at 
the drug store; and that the medical testi- 
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mony was based on guess, surmise or con- 
jecture. These contentions were found to be 
without merit. The law is well settled that 
one who sells food for immediate consump- 
tion impliedly warrants the wholesomeness 
of such food. The evidence clearly shows 
that plaintiffs suffered from food poisoning 
on the day in question. The only issue for 
the jury to determine was whether or not 
the food plaintiffs had for lunch in Wal- 
green’s drug store was the proximate cause 
of their poisoning. The facts and circum- 
stances in evidence established at least a 
prima facie case that plaintiffs’ food poison- 
ing resulted from the unwholesome quality 
of the food which they were served and 
which they consumed in defendant’s drug 
store, and it was for the jury to say whether 
such prima facie evidence was met or over- 
come by the evidence introduced on behalf 
of defendant. The verdicts of the jury were 
justified by the evidence.—Sweany, et al. v. 
Walgreen Company, Inc. Illinois Appellate 
Court, First District. June 16, 1944; released 
June 27, 1944. 10 CCH NEGLIGENCE CASES 
1164. 


Henry Mitgang, for appellees. 
Lord, Bissel and Kadyk, for appellant. 


RETAILER’S LIABILITY— 
OHIO PURE FOOD LAWS 


(OHIO) 


© Worm in can of peaches : 
Nausea and vomiting as physical 
injury 





“Whether either of the plaintiffs actually ate 
a worm is beside the mark.” The mother 
purchased an order of groceries from the 
defendant, included in which were two cans 
of peaches. The daughter opened one of the 
cans, and she and the mother each had one 
helping of the peaches, after which the 
daughter said: “Mother, they are good, can 
I have some more?” Thereupon the mother 
served herself and the daughter with addi- 
tional helpings. While consuming the sec- 
ond helping the mother noticed a worm in 
a portion of the peach she was about to eat 
and called this fact to her daughter’s atten- 
tion; who then found a worm in the syrup 
in her own dish. Both the mother and the 
daughter immediately became nauseated and 
began to vomit. This nausea and vomiting 
continued for several days. They both re- 
mained sick for several days and the moth- 
er’s nerves were upset and she suffered pain. 
They could not eat solid food for several 
days. No medical testimony was offered as 
to the reason for the nausea of plaintiffs 
which lasted for several days. Cross-exami- 
nation of the mother was, in part, as follows: 
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“Q. You had no idea that anything was wrong 
with these peaches up until the time you saw this 
worm, did you? A. No, I didn’t. 

“Q. You got sick when you saw the worm didn't 
you? A. Yes, I did. 

“Q. And that is what made you nauseated, 
wasn’t it? A. I can’t say just what made me 
nauseated or not but I know I vomited terribly 
after I saw the worm, because I feared that I had 
eaten worms."’ 


The plaintiffs each had judgment for $250 
in the trial court. The Court of Appeals 
reversed these judgments on the ground 
that there was no evidence in the record 
that the plaintiffs had suffered any physical 
injury, and under Ohio law there is no lia- 
bility for fright unless accompanied by con- 
temporaneous physical injury. This holding 
was reversed on further appeal, the Ohio 
Supreme Court being of the opinion that the 
plaintiffs did not first have to swallow a 
worm as a condition of recovery. “Whether 
either of the plaintiffs actually ate a worm 
is beside the mark. We are of the opinion 
that the presence of worms in the can of 
peaches caused such peaches to be a corrupt 
and unwholesome provision. It cannot be 
denied that worms in food will ordinarily 
produce nausea followed by vomiting where 


persons, especially women, have eaten of 
such food. Such consequence should have 
been reasonably anticipated by those who 
offered such food for sale. And whether the 
plaintiffs here suffered physical injury was 
a question for the jury. Ignorance of the 
unwholesome condition of the food is no 
excuse for the seller. Neither is it any ex- 
cuse that the seller chose to offer the food 
in a sealed container whereby he could not 
examine the contents. The seller’s duty to 
warn the buyer cannot be avoided by the 
excuse that he did not know the provision 
was unwholesome and that it was imprac- 
tical to open the can and examine the pro- 
vision. The law contains no exception in 
respect of provisions contained in cans or 
other original packages and we are not jus- 
tified in reading any such exception into the 
statute.” The judgment of the Court of 
Appeals was reversed, and that of the trial 
court was affirmed.—Wolfe, appellant v. The 
Great Atlantic & Pacific Tea Co. Ohio Su- 
preme Court, July 26, 1944. 11 CCH Nec ti- 
GENCE CAsEs 72. 


Jack N. Berkman, Knepper, White & Dempsey, 
for appellants. 


John H. Ranz, Samuel Freifeld, Manchester, Ben- 
nett, Powers & Ullman, for appellee. 
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